In the case dfiil v. Switzerland (1),

The European Court of Human Rights, sittingaccordance
with Article 43 (art. 43) of the Convention for tReotection
of Human Rights and Fundamental Freedoms ("the @uron™) and
the relevant provisions of Rules of Court A (2) saaShamber
composed of the following judges:

Mr R. Bernhardt, President,
Mr F. Matscher,

Mr C. Russo,

Mr N. Valticos,

Mr S.K. Martens,

Mrs E. Palm,

Mr M.A. Lopes Rocha,

Mr L. Wildhaber,

Mr K. Jungwiert,

and also of Mr H. Petzold, Registrar, and Mr P.ahbhey, Deputy
Registrar,

Having deliberated in private on 27 Octobe®3 @nd
22 January 1996,

Delivers the following judgment, which was atiEd on the
last-mentioned date:

Notes by the Registrar

1. The case is numbered 53/1995/559/645. Thenfinsiber is
the case's position on the list of cases refeodldd Court

in the relevant year (second number). The lastrtwobers
indicate the case's position on the list of casérired to the
Court since its creation and on the list of theegponding
applications to the Commission.

2. Rules A apply to all cases referred to the Cbefore the
entry into force of Protocol No. 9 (P9) (1 Octoli®84) and
thereafter only to cases concerning States notdbwrthat
Protocol (P9). They correspond to the Rules thatecinto force
on 1 January 1983, as amended several times sudrgbqu

PROCEDURE



1. The case was referred to the Court by the fiaa0

Commission of Human Rights ("the Commission™) orV®y 1995, and
by the Government of the Swiss Confederation (Glogernment”)

on 26 June 1995, within the three-month period diidn by

Article 32 para. 1 and Article 47 (art. 32-1, &T) of the

Convention. It originated in an application (n8228/94)
againstSwitzerland lodged with the Commission under Article 25
(art. 25) by a Turkish national, Mr Rif&iil, on

31 December 1993.

The Commission's request referred to Artidésand 48
(art. 44, art. 48) and to the declaration wher8hbizerland
recognised the compulsory jurisdiction of the CdArticle 46)
(art. 46); the Government's application referrediticles 45,
47 and 48 (art. 45, art. 47, art. 48). The obpethe request
and of the application was to obtain a decisiotoashether the
facts of the case disclosed a breach by the regmoi&late of
its obligations under Article 8 (art. 8) of the Gantion.

2. In response to the enquiry made in accordaiteRule 33
para. 3 (d) of Rules of Court A, the applicantediahat he
wished to take part in the proceedings and desgnhe lawyers
who would represent him (Rule 30). The Turkish &owment,
having been informed by the Registrar of their righintervene
in the proceedings (Article 48 (b) of the Conventand Rule 33
para. 3 (b)) (art. 48-b), did not indicate any inti@n of so

doing.

3. The Chamber to be constituted included exioffi

Mr L. Wildhaber, the elected judge of Swiss natidpa

(Article 43 of the Convention) (art. 43), and MrBernhardt,

the Vice-President of the Court (Rule 21 para.@n

8 June 1995, in the presence of the RegistraRtesident of

the Court drew by lot the names of the other semembers,
namely Mr F. Matscher, Mr C. Russo, Mr N. Valticos,

Mr S.K. Martens, Mrs E. Palm, Mr M.A. Lopes Rochala

Mr K. Jungwiert (Article 43 in fine of the Conveati and Rule 21
para. 5) (art. 43).

4. As President of the Chamber (Rule 21 paraviéBernhardt,
acting through the Registrar, consulted the Agétih®
Government, the applicant's lawyers and the Detegfthe
Commission on the organisation of the proceediRyses 37
para. 1 and 38). Pursuant to the order made isetpuence, the
Registrar received the memorials of the applicadtthe



Government on 3 and 11 August 1995 respectively. O

4 September 1995 the Secretary to the Commissiomied the
Registrar that the Delegate would submit his olzteyus at the
hearing.

On 25 August 1995 the Commission producedilhen the
proceedings before it, as requested by the Regstrthe
President's instructions.

5. In accordance with the President's decistmahearing
took place in public in the Human Rights Buildiigjrasbourg,
on 25 October 1995. The Court had held a preparateeting
beforehand.

There appeared before the Court:
(a) for the Government

Mr O. Jacot-Guillarmod, Assistant Director,
Head of the International Affairs Division,
Federal Office of Justice, Agent,

Mr F.Schiirmann, Deputy Head of the European
Law and International Affairs Section,

Federal Office of Justice,

Mrs S. Marconato, Legal Officer,

Federal Aliens Office, Counsel;

(b) for the Commission
Mr H. Danelius, Delegate;
(c) for the applicant

Mr R. Plender QC,
Mr J. Walker Fiirsprech, Counsel.

The Court heard addresses by Mr Danelius, lemder and
Mr Jacot-Guillarmod, and the latter's reply to tfuestion asked
by one member of the Court.

On 25 and 27 October 1995 the Registrar receilre
Government's and the applicant's written repliethab
guestion.

AS TO THE FACTS



|. Circumstances of the case

A. Situation of the applicant and part o family in
Switzerland

6. MrGiil is a Turkish national, who was born in 1947 an@/ no
lives with his wife at Pratteln in the canton ofsBaRural,
Switzerland.

7. Until 1983 he lived with his wife and theirdvwgons, Tuncay
(born on 12 October 1971) and Ersin (born on 2@idan1983),
in the town ofGiimiishane in Turkey. On 25 April 1983 he
travelled toSwitzerland, where he applied for political asylum
as a Kurd and former member of the Turkish SocehDcratic
Party ("the CHP"). He worked in a restaurant ther#l 1990,
when he fell ill. Since then he has been in recafig
partial-invalidity pension.

8. In 1987 the applicant's wife, who had remaime@urkey
with their two sons, seriously burned herself dgi@nfit

brought on by her epilepsy, from which she hadesett since
1982. In December 1987, having found that it waydssible for
her to obtain proper treatment in the area wheeensds then
living, she joined her husband $witzerland, where she was
taken into hospital as an emergency case. Twioeofingers of
her left hand were amputated.

9. On 19 September 1988%witzerland Mrs Giil gave birth to
her third child, Nursal, a daughter. As she stilifered from
epilepsy, she could not take care of the baby, wa® placed in

a home inSwitzerland, where she has remained ever since. In a
written declaration dated 31 March 1989, a Pratpkrcialist

in internal medicine stated that a return to Turkeyld be
impossible for MrgGiil and might even prove fatal to her, given
her serious medical condition.

10. On 9 February 1989 the Minister for Refugegscted

Mr Giil's application for political asylum, on the grouhdt he
had not been able to establish that he personatiybkeen a
victim of persecution, as the general situatiothefKurdish
population in Turkey was not in itself sufficiewot justify
granting political asylum. He went on to say tleaigording to
reliable sources, no measures were being takeneb$tate
authorities against former members of the CHP,addred the
applicant to leav&witzerland by 30 April 1989, failing which
he would be deported.



On 10 March 1989 the applicant appealed ag#irsabove
decision to the Federal Justice and Police Depattiide
asserted that the collective repression of Kurdeurkey, of
which he himself had been a victim, in itself jlistl granting
political asylum. In addition, at the time whenhwaa fled to
Switzerland all political parties had been proscribed andrthei
members - especially the members of left-wing partike the
CHP - were being prosecuted. He could not theedberrequired
to return to Turkey, and this would be in breaclAdicle 3
(art. 3) of the Convention.

11. In a letter of 26 June 1989, the Basle Ruealt@nal Aliens
Police (Fremdenpolizei) informed the applicantgyer that they
supported MiGiil's request for a residence permit
(Aufenthaltsbewilligung) on humanitarian groundsespect of
himself, his wife and his daughter Nursal.

In view of the length of time M&iil had been living in
Switzerland and his wife's precarious state of health, thepol
considered that the conditions for the issue ohsupermit
laid down in Article 13 (f) of the Federal CoungiDrder
Limiting the Number of Aliens ("the OLNA" - see aagraph 21
below) had been satisfied. The final decisionremga
residence permit was given by the Federal Alierfe®bn
15 February 1990.

12. As the Federal Justice and Police Departmaahiriformed
Mr Giil that his application for political asylum had ownlsry
limited prospects of success on appeal, he withdrewhe
authorities took formal note of this on 8 Novemb@89.

B. Steps taken by the applicant with a viewringing
his two sons tBwitzerland

1. Before the Basle Rural Cantonal Aliengdeo

13. On 14 May 1990 M&iil asked the Basle Rural Cantonal Aliens
Police for permission to bring ®witzerland his two sons,
Tuncay and Ersin, who had remained in Turkey.

14. In a decision of 19 September 1990 the Alfeolsce
rejected

Mr Giil's request, on the ground that the conditionsdonily
reunion had not been satisfied (Article 39 of tHeN®@ - see
paragraph 21 below). Firstly, tligil family's flat did not



conform to the standards laid down and, secondé/applicant
did not have sufficient means to provide for himilg. In any

event, Tuncay was already eighteen and was therafeligible
for a residence permit under the rules governinglfareunion.

2. Before the Basle Rural cantonal government

15. On 1 October 1990 the applicant appealed agtiis
decision to the Basle Rural cantonal governmengi@engsrat).
He argued that the residence permit issued to haorhés wife
under Article 13 (f) of the OLNA should have beettemded to
include his two sons, as his personal circumstamaete it an
extremely serious case. Since it was impossibtetton to
Turkey because of his wife's precarious state afthend the
length of time he had lived abroad, the family cbioé brought
back together only iBwitzerland. Both Article 8 (art. 8) of

the European Convention on Human Rights, guararmgebe right
to respect for family life, and the United Natiadbenvention on
the Rights of the Child gave the two boys the righbin their
parents irSwitzerland. If the cantonal government were
nevertheless to rely on the provisions of Arti38set seq. of

the OLNA (see paragraph 21 below) on family reuntbe younger
son, Ersin, could and should be permitted to ezerttiat right.
There was enough room for him in the family's 8at MrGiil's
financial resources were sufficient to provide tas family.

16. On 30 July 1991 the Basle Rural cantonal govent
dismissed the applicant's appeal. It pointed loait tnder
section 4 of the Federal Residence and Settlenigkiiems Act
("the RSAA" - see paragraph 20 below) the questibather to
grant a residence permit (Aufenthaltsbewilligungyettiement
permit (Niederlassungsbewilligung) was determingdhe
competent cantonal authorities with unfetteredréisen (nach
freiem Ermessen), having regard to the relevattety
provisions and international agreements. In tbanection, the
authorities had to take account of the country'sairend
economic interests, and of the degree of immigpenetration
(Uberfremdung).

The cantonal government then considered whéihé&iil's two
sons could rely on a right to obtain permissioregide in
Switzerland (Anwesenheitsbewilligung) on the basis of the
statutory provisions, as the agreement on settleomtiuded
by Turkey andSwitzerland on 13 December 1990 did not confer such
a right.



Under section 17 (2) of the RSAA (see paragi( below)
a minor did not have such a right unless his pasastin
possession of a settlement permit. As Mr and $isonly had
a residence permit, they could not rely on thatjision in
order to assert a right to family reunion. Astloe guarantees
set forth in Article 8 (art. 8) of the Conventiamly Swiss
nationals or persons in possession of a settleperntit could
rely on these; Mr and MsSiil fell into neither of those
categories.

Articles 38 et seq. of the OLNA (see paragraploelow) did
not confer a right but merely set out the minimwnaditions to
be satisfied before family reunion could be authedti The
cantonal authorities had the final say on the madied in
reaching their decision they had unfettered digmmetlt being
established that the provisions concerned could amply, if
at all, to the minor son, Ersin, the cantonal goweent listed
the minimum conditions which Article 39 para. 1tloé OLNA (see
paragraph 21 below) required to be satisfied byraidgner
living in Switzerland before family reunion could be authorised,
namely:

(&) his residence and, where relevant, higfga
employment should appear to be sufficienthpl;

(b) he should live with his family and occupy
accommodation suitable for that purpose;

(c) he should have sufficient means to suppisrfamily;
and

(d) firm arrangements should have been madthé care
of any children who still needed their pareptesence.

The cantonal government did not determinetsdim) and
(b), but carefully considered points (c) and (ah wehich it
gave the following decision:

"(c) The calculations made by the Aliens Robnd the
cantonal government's legal service, whiclestigated the
case, show that Mziil has not satisfied the condition laid
down in Article 39 para. 1 (c) of the OLNA.eHoes not
have sufficient means to support his familyiriy their
residence idwitzerland. According to the reference
calculation, MiGiil should have a monthly net income of at
least 2,710 Swiss francs (CHF) if he is ndatbbelow



the minimum standard of living. That figusederived
from the base rates used by the cantonallssexarity
office for assessing the likelihood of reliaran social
security, which are on the whole identicalhitie base
rates adopted by the Swiss Conference on ®AbBistance
for the calculation of financial support. Bleebase rates
are used to establish the monthly living exgesrof the
foreigner concerned and the members of hislyasaeking
to join him, which have to be covered by lnisame. This
must be sufficient to provide not only theibas
necessities of life but also a minimum staddzrliving.

In this way the legitimate interest of the jcib

authorities in preventing the family from begag a burden
on the social security services is also takemaccount.

Mr Giil's net monthly income is CHF 2,060, which falls
CHF 650 short of the amount required for theimum
standard of living as calculated by the soseurity
services. The cost of keeping the youngatd,ddursal,

in a children's home has not been taken iotoant, as it
is not known who pays for this. The calcuatof income
is based on pay-slips from 1989, the lateatlable. On
23 October 1990 the Liestal Cantonal Hossiégit the
Basle Rural Aliens Police a medical certifecatating

that MrGiil was 100% unfit for work and would remain so for
a period that it was not possible to determi@a enquiry
being made, it was confirmed in a medicaliieate dated
19 April 1991 that MGiil had suffered from 100% incapacity
since April 1990 and would remain unfit for skdor the
foreseeable future. The Pratteln municipalasecurity
services stated in a letter of 11 June 198i Ktr Giil

would have to have several operations andftihhdhe time
being he was waiting to be awarded an inviglipension.
For the first three months of this year altmesocial
security services have paid thi#&l family CHF 8,731.75,
and the family will remain dependent on soseturity
payments. In June 1991 Kaiil stated during a personal
interview with the subordinate authority (Mwstanz) that
his family was at that time entirely dependamtsocial
security payments. He therefore has no atberce of
income. At present the social security s&viare paying
theGiil family the amount needed by a three-person family,
but no more. The social security servicesioabe
expected to provide for children arriving fraroad when
it is known in advance that they will havestgoport them.
Nor can MiGiil support his other children from his own



resources. For that reason alone the apiolicédr
family reunion must be refused.

(d) Article 39 para. 1 (d) also requires fiamangements
to be made for the care of children. But i, for
reasons connected with her illness, is nottaligror
physically capable of keeping her daughtersiduwith her
and looking after her. That is why Nursal basn brought
up in the "Auf Berg" children's home in Sdisg, where
she is to remain. It follows that if Mr and$4iil's
eight-year-old son Ersin joined the familyisihot at

all certain that firm arrangements could belenor his
care. He too would presumably have to beddmoup in a
children's home, which is not the aim of fanmgéunion.

A medical certificate dated 18 April 1991 stathat
MrsGiil is suffering from a serious illness which makes it
necessary for her to have constant medicarsigion and
treatment. She might even need to go intpitasagain.
That prospect makes it impossible to condiaiat firm
arrangements have been made for the chilcksasathe
Order requires."”

The cantonal government went on to say tratleace
permits issued on humanitarian grounds under Artid (f) of
the OLNA could not in addition confer on the reeipis a right
to family reunion. In order to ensure equal tresttrfor all
aliens not having the right to resideSwitzerland, such
reunion could take place only under Articles 38e. of the
OLNA.

Lastly, the cantonal government consideredsituation of
the younger boy from the standpoint of Article 36hee OLNA
(see paragraph 21 below), announcing its decisidhg
following terms:

"ErsinGiil is only eight. It must be determined whether
his entry intdSwitzerland would be in accordance with
Article 36 of the OLNA, which requires an “ionpant
reason'’ that is lacking in this case. Theneo special
reason for treating Erstiil differently from other
children wishing to rejoin their families iagpect of
whom the conditions laid down in Articles 38eq. of the
OLNA have not been satisfied. Another reasomefusing
to admit him t&witzerland is the fact that Ersin and
TuncayGiil would be separated. Ersin has lived with Tuncay
since birth. On the other hand, he has beparated from



his father and mother for eight years andettaned a half
years respectively. Having regard to thedthivelfare,
which plays an important role in family reumicases, the
question arises, at the very least, whether it

reasonable to separate him from his brothdrtlae
environment he is used to in order to bring ko live

with his mother, who is seriously ill and ufeato keep

him with her or look after him, and his fatheho went
away taSwitzerland three month's after Ersin's birth,
which means that he hardly knows him. In vavall the
circumstances, and having regard to the shilélfare,

the cantonal government considers that Hssihshould not
be authorised to join his parentsSimitzerland. In any
case, there is no important reason withimtleaning of
Article 36 of the OLNA which requires him te ladmitted to
Switzerland."

The cantonal government concluded thatdvf had not
satisfied the conditions laid down for family reoniand that
his children could not rely on Article 13 (f) or thale 36 of
the OLNA either in order to come &witzerland to join him.

3. Inthe Federal Court

17. On 2 September 1991 the applicant lodged an
administrative-law appeal with the Swiss Federalf€oHe
repeated his previous arguments (see paragrapbol®)and
added that, because of the "special circumstanéetst|e 8

(art. 8) of the Convention gave his sons the rigldbtain
permission to reside iBwitzerland. The earlier issue of a
residence permit on humanitarian grounds to himbafwife and
his daughter had been based on the finding thetuarr to
Turkey was impossible, as it would put the heafthis wife and
daughter seriously at risk. Mtiil argued that the same
considerations which had prevailed in the decistogrant that
residence permit should prevent any withdrawalgbgmwhich
would be tantamount to subjecting Mgsil, whose state of health
was still causing concern, to inhuman and degrattesggment
contrary to Article 3 (art. 3) of the Conventiomhe residence
permit issued to Mr and MiGiil on humanitarian grounds was
therefore the equivalent of a settlement perm, iafollowed
that they had the right to family reunion, whichultbonly take
place inSwitzerland.

18. In a judgment of 2 July 1993 the Federal Cdadiared the
applicant's appeal inadmissible. It pointed oat,tpursuant



to section 100 (b) (3) of the Federal Administratad Justice
Act, an administrative-law appeal in an immigratmontrol case
was inadmissible if it concerned the issue or r&fo$ permits

to which federal legislation conferred no entitlemeLike the
cantonal government, the Federal Court found tedher
section 17 (2) of the RSAA nor Article 8 (art. 8)tbe
Convention conferred such a right on an alien ssgidutside
Switzerland whose parent living iswitzerland had only a
residence permit, as Mtiil did. In particular, Article 8

(art. 8) of the Convention could be relied on dmjya person
who had the right of abode #witzerland either by virtue of his
Swiss nationality or by virtue of a settlement pgernhe court
gave this ruling in the following terms:

"Article 8 (art. 8) of the European ConventmmHuman
Rights guarantees the right to respect foilfalife. In
certain circumstances the right to be issuitia av
residence permit can be deduced from thisA3ée
[Judgments of the Swiss Federal Court] 1183 at 4, 157
atc; 116 Ib 355 at 1b; 109 Ib 185 at 2),hsx Article 8

(art. 8) may be breached where an alien wrarsdy lives
inSwitzerland is refused leave to enter the country.
According to the Federal Court's establisheskdaw,
however, a breach can occur only where thelyarmembers
living in Switzerland themselves possess a well-established
right of abode (Anwesenheitsrecht). For thapose, it

IS in principle necessary to have Swiss natibnor
possess a settlement permit (see ATF 116 3aBib;

115 1b 4 at 1d). A mere residence permit &gy rate

not sufficient unless it is based on a firragtablished

right (see ATF 111 Ib 163/4 at 1a), as thedraldCourt

has held in many unpublished judgments (mesgntly in
the judgment of 6 April 1993 in the case of &.1b) ...
That is, moreover, consistent with the newvjsions on

the legal status of aliens having family mershe
Switzerland (sections 7 and 17 (2) of the RSAA, as amended
on 23 March 1990, which came into force omduary 1992).
Under the Act the right to family reunion pupposes a
firmly established right of abode, as pointed above

(at 1b). Given that the legislature's intentin

adopting the amendment in question was prigdisdake
account of Article 8 (art. 8) of the Europ&aonvention on
Human Rights (see Bbl [Federal Gazette] 198 pp. 293
et seq., particularly pp. 321 and 322), them reason,
when that provision (art. 8) of the Conventi®imvoked
with regard to recognition of legal rightstihe matter of



residence permits, to go beyond what the #&etfi
expressly provides (see the Federal Courpsibiirshed
judgment of 6 April 1993 in the case of K. 1&)."

The Federal Court also emphasised the difeeebetween
settlement permits and residence permits, stating:

"Unlike settlement permits, which are issuedan
indefinite period (section 6 (1) of the Fed&tasidence
and Settlement of Aliens Act - hereinafter R©&AA),
residence permits are always subject to a-limi¢
(section 5 (1) of the RSAA). Whatever thesmafor
granting the first residence permit, an aheust
therefore allow for the possibility that hisrmit will

not be renewed. There could be many reasonhis,
including, for example, police, economic onaggraphic
considerations. Although the alien's personal
circumstances have to be taken into accouthannquiry
into the proportionality of the decision notrenew, that
does not mean that the alien is on that adcenfitled to
have his residence permit renewed.

The above statement of the law also appliesdimlence
permits issued on humanitarian grounds. T effect of
a finding that a case is an extremely seraneswithin

the meaning of Article 13 (f) of the Federalu@cil's
Order Limiting the Number of Aliens of 6 Octtl986
(hereinafter the OLNA - SR 823.21) is to exiduhe alien
concerned from the quotas laid down in thateDrit does
not imply the existence of a right to a resicke permit.
The Aliens Police prefer to remain free toideavhen such
a permit should be issued (see ATF 119 Ibt3&a In
addition, the possibility cannot be ruled that the
particular circumstances which justified thgue of a
residence permit on humanitarian grounds sulisequently
cease to exist, or lose their significancsuoh an

extent that not only will there no longer gy aeason to
exclude the person concerned from the qubtdssven
renewal of the residence permit will no longer

justified. Moreover, it is apparent from thue
established in Article 12 para. 2 of the OLM#t the
conditions required for a finding that theeasan
extremely serious one may subsequently ceaseidt (see
the unpublished judgment of 3 July 1992 indhse of P.,
at 6). The question whether the case isisftyipe is
therefore entirely separate from the questibather the



person concerned has the right to obtain ssion to
reside irbwitzerland by virtue of Article 8 (art. 8) of
the European Convention on Human Rights (SBe K15 Ib 8).

Furthermore, in the instant case the possilAnnot be
entirely ruled out that in the future the noadiior other
reasons which led the authorities to grantéisedence
permit will lose their significance, or thagw grounds
justifying a refusal to renew the permit viidcome
apparent. The appellant can therefore naticeeérom the
fact that he is authorised to resid®&mtzerland any
right to the issue of a residence permit ferdons."

The Federal Court went on to say that the tjpesow the
OLNA should be applied to the issue of permits waisone it had
to examine in connection with the administrative-ppeal, as
the cantonal government had already looked int@tiestion
whether the&Giils' younger son could be issued with a residence
permit under Article 36 of the OLNA.

C. Situation of the applicant's son Ersin in Tayrk

19. Ersin has lived in Turkey since his birthfiest in
Guimiishane until 1993 (with his mother until 1987), d@men in
Istanbul.

According to the Government, he is at pre$ieimy, as is
his grandfather, with the family of his elder bretiuncay, and
has been visited several times by his father.

The applicant maintained that Ersin frequenitywed from
one home to another and spent two or three daysigtavith
various Kurdish families who used to live in th#age where
he was born, including the family of his elder bt Owing
to his grandfather's limited financial resourced #re distance
between the homes of some of these families anddneol it was
not possible for the boy to attend school on aleeduasis.

As is evidenced by an article which appeaneithé Turkish
newspaper Sabah on 25 July 1995, Mr and $iikvisited their son
in Turkey in July and August 1995.

Il. Relevant domestic law

A. The Federal Residence and Settlementiehé Act
(RSAA) of 26 March 1931



20. The Federal Residence and Settlement of Alengrovides:
Section 4

"The authority shall have discretion to decidving
regard to the relevant statutory provisions teaties
with foreign States, whether to grant resigeoic
settlement permits.”

Section 16

"1. When deciding whether to grant a perimt t
authorities must take account of the counimgsal and
economic interests, and of the degree of imanig
penetration.

Section 17

"1. As a general rule, the authority shalitfissue

only a residence permit, even if it is foresé®at the

alien will establish his permanent residemce i
Switzerland. In each case the Federal Aliens Office shall
fix the date from which permission to settlayne

granted.

2. Where that date has already been fixedhare the
alien is in possession of a settlement petmstspouse
shall be entitled to a residence permit foloag as the
couple continue to live together. On completf five
years' uninterrupted lawful residence the spahall also
become entitled to a settlement permit. Umiedrchildren
under 18 shall have the right to be includethe
settlement permit for as long as they contitouléve with
their parents. These rights shall be extisiged if the
beneficiary has engaged in conduct contraputalic

policy."

Before 1 January 1992 the second paragrapihiso$ection
read:

"Where that date has already been fixed, @re/the alien
IS in possession of a settlement permit, fiis and his
children under 18 shall have the right torboguded in



the permit if they form part of his househbdld.

B. The Order Limiting the Number of AlierSI(NA) of
6 October 1986

21. The relevant provisions of the Order Limitihg Number of
Aliens are the following:

Article 13 - Exceptions

"The following categories of person shall hetincluded
in the quotas:

(f) aliens issued with residence permits itreamely
serious personal cases or on general poloyrgls.

Before 18 October 1989 the expression "exthgserious
personal cases" read: "cases of extreme adversity".

Article 36 - Other aliens without gainful erapiment

"Residence permits may be issued to othenskdthout
gainful employment where important reasonsesaire."

Chapter 4: Family reunion
Article 38 - Principle
"1. The Cantonal Aliens Police may authodsealien to

bring toSwitzerland his spouse and his dependent unmarried
children under 18.

Article 39 - Conditions

"1. An alien may be authorised to bring lasily without
being required to complete any qualifying pdri..

(a) if his residence and, where relevantghisful
employment appear to be sufficiently stable;



(b) if he lives with his family and occupiascommodation
suitable for that purpose;

(c) if he has sufficient means to supportfaisily; and

(d) if firm arrangements have been madelferdare of
any children who still need their parents'serece.

2. Accommodation is suitable if it meets si@ndards
applicable to Swiss nationals in the area wiiee alien
wishes to live."

Before 20 October 1993 the words "without bekequired to
complete any qualifying period” were not part o txt.

C. Case-law of the Swiss Federal Court

22. According to the established case-law of theeffal Court,
a person is entitled under Article 8 (art. 8) af thonvention

to join a member of his family iBwitzerland if the latter is

a Swiss national or is in possession of a settl¢memit
(Judgments of the Federal Court (ATF) vol. 116t garp. 355;
vol. 115, part Ib, p. 4; vol. 111, part Ib, pp. 1&3eq.).

D. The convention on social security concluded®bytzerland
and Turkey on 1 May 1969

23. Replying to the question asked at the hedryngne member
of the Court, the Government stated that by vidihe
convention on social security concludedwitzerland and the
Republic of Turkey on 1 May 1969, which came irdccé on

1 January 1972 with effect from 1 January 196%aliaty
insurance benefits payable in either country age phyable in
the other. In the instant case, if K&l returned to Turkey,

he would receive CHF 915, made up of his ordinanysmon
(CHF 436) and half of the supplementary pensiod parespect
of his wife (CHF 131), his son Ersin (CHF 174) dmsl daughter
Nursal (CHF 174).

The applicant asserted that only his invaliggénsion, not
the social security benefits, could be paid to mnurkey.
Moreover, his invalidity pension was currently undeview; if
his invalidity were to be assessed as less than BYpension
could no longer be transferred to Turkey.

PROCEEDINGS BEFORE THE COMMISSION



24. MrGiil applied to the Commission on 31 December 1993.

alleged that the Swiss authorities' refusal tovalhis two
sons, Tuncay and Ersin, to join himSwitzerland constituted
a violation of Article 8 (art. 8) of the Convention

25. On 10 October 1994 the Commission declareapipécation
(no. 23218/94) admissible as regards the compleuder

Article 8 (art. 8) of the Convention concerning irsit

declared the remainder of the application inadrbissi

In its report of 4 April 1995 (Article 31) taBl), it
expressed the opinion, by fourteen votes to teat,ttiere had
been a violation of Article 8 (art. 8). The fudixt of the

Commission's opinion and of the two dissenting mpis contained

in the report is reproduced as an annex to thigmenht (1).

Note by the Registrar

1. For practical reasons this annex will appedy wfith the
printed version of the judgment (in Reports of Judgts and
Decisions - 1996-1), but a copy of the Commissioefsort is
obtainable from the registry.

FINAL SUBMISSIONS TO THE COURT

26. In their memorial the Government asked therCouhold in
the instant case:

"primarily, that Article 8 (art. 8) of the Cwention is
not applicable;

in the alternative, that there was no "intexfiee’ by the
Swiss public authorities with the applicaet®rcise of
his right to enjoy a family life with his sd&rsin;

in the further alternative, if such interfecers held to
have occurred, that it was justified underagaaph 2 of
Article 8 (art. 8-2) of the Convention."

27. The applicant asked the Court to find thatcbditions

laid down in Article 8 para. 2 (art. 8-2) of ther®¥@ntion had
not been satisfied and to uphold the Commissigrilsi@n on this
point.

He



AS TO THE LAW
ALLEGED VIOLATION OF ARTICLE 8 (art. 8) OF THE CONENTION

28. MrGiil submitted that the Swiss authorities' refusal to
permit his son Ersin to join him fawitzerland had infringed his
right to respect for his family life. He relied émticle 8

(art. 8) of the Convention, which provides:

"1. Everyone has the right to respect for. hiamily
life ...

2. There shall be no interference by a pudolithority
with the exercise of this right except suclisas
accordance with the law and is necessarydienaocratic
society in the interests of national secupiyblic

safety or the economic well-being of the coynior the
prevention of disorder or crime, for the pobien of
health or morals, or for the protection of thghts and
freedoms of others."

29. ltis first necessary to determine whetherdhe a
"family life" within the meaning of Article 8 (arB).

30. The Government's primary submission was thatla 8

(art. 8) was not applicable, since in the instasiecthe

element of intention inherent in the concept of ifgife was
missing. MrGiil had left Turkey when his younger son Ersin was
three months old, and had never attempted to dewefamily

life in his country of origin. In addition, thedas of that

son's family life was in Turkey since, even after iother's
departure, the child had been taken in as a meailes elder
brother's family. Furthermore, the fact that Mdawrs Giil's
daughter Nursal had been placed in a honf#inzerland showed
that they were in any event incapable of assuniieg parental
responsibilities with regard to the boy.

31. Like the applicant, the Commission considéhed the bond
between M1Giil and his son Ersin amounted to "family life".

32. The Court reiterates that it follows from ttwcept of
family on which Article 8 (art. 8) is based thatlald born of
a marital union is ipso jure part of that relatioips hence,
from the moment of the child's birth and by theywct of it,
there exists between him and his parents a bondiaiing to
"family life" (see the Berrehab v. the Netherlajadgment of



21 June 1988, series A no. 138, p. 14, para. 2ltrenHokkanen
v. Finland judgment of 23 September 1994, Serie® A299-A,
p. 19, para. 54) which subsequent events cannak isi@/e in
exceptional circumstances.

33. Admittedly, MrGiil left Turkey in 1983, when his son Ersin
was only three months old (see paragraph 7 abMms)Giil left
Ersin in 1987 because of her accident (see para@above).

However, after obtaining a residence permihomanitarian
grounds inSwitzerland in 1990, the applicant asked the Swiss
authorities for permission to bring the boy, wheswaen six
years old, tdwitzerland (see paragraphs 11 and 13 above).
Subsequently, he repeatedly asked the Swiss douatiow his
son to join him, before bringing his case before @onvention
institutions. Despite the distance, in geogragherans,
between them, the applicant has made a numbesits 10
Turkey, the last of these being in July and Audi@85 (see
paragraph 19 above). It cannot therefore be claditnat the
bond of "family life" between them has been broken.

34. Secondly, it is necessary to ascertain whetleze was
interference by the Swiss authorities with the egayit's right
under Article 8 (art. 8).

35. MrGiil submitted that the result in practice of the
authorities' persistent refusal to allow Ersindmjhim in
Switzerland had been to separate the family and make it
impossible, owing to lack of sufficient financiasources, for
the parents to maintain regular contacts with tkeir, whereas,
according to the Court's case-law, contacts betyeesnts and
child were of capital importance. In addition, taagth of

time Mr Giil had lived inSwitzerland, his invalidity and his
wife's ill-health made family reunion in Turkey anrealistic
prospect, so that the family could only be broughether again
in Switzerland.

36. The Government submitted that the applicaaldcoot rely
on a right to family reunion iBwitzerland, as he had only a
humanitarian permit, which was not a true settlenpenmit but
merely a document authorising residence that coeldithdrawn
from him. In additionSwitzerland had fully discharged the
positive obligations arising under Article 8 patgart. 8-1),

as the invalidity pension the applicant was in igcef enabled
him to make occasional visits to Turkey. In angry
Switzerland was in no way responsible for the situation@hg



family was in. Lastly, the Swiss authorities wag under any
obligation to ensure that the applicant led anmakifamily
life in Switzerland.

37. The Commission considered that where a paranted his
minor child to live with him, preventing this amdaed to
interference with his right to respect for familig] and that

the family would need to be reunitedSwitzerland rather than
in Turkey in view of Mr and Mr&iil's particular circumstances.

38. The Court reiterates that the essential olojeatticle 8

(art. 8) is to protect the individual against amdny action

by the public authorities. There may in additiendwsitive
obligations inherent in effective "respect” for fianife.
However, the boundaries between the State's pesitid negative
obligations under this provision (art. 8) do natdehemselves
to precise definition. The applicable principles,a
nonetheless, similar. In both contexts regard rbadtad to the
fair balance that has to be struck between the etingp
interests of the individual and of the communityaashole; and
in both contexts the State enjoys a certain marfin
appreciation (see, most recently, the Keegan laricdejudgment
of 26 May 1994, Series A no. 290, p. 19, para.a#@, the Kroon
and Others v. the Netherlands judgment of 27 Octb884,
Series A no. 297-C, p. 56, para. 31).

The present case concerns not only familydifealso
immigration, and the extent of a State's obligatmadmit to
its territory relatives of settled immigrants wikry according
to the particular circumstances of the personsliaeband the
general interest. As a matter of well-establisiiternational
law and subject to its treaty obligations, a Skete the right
to control the entry of non-nationals into its t&emy (see,
among other authorities, the Abdulaziz, CabalesBaikandali
v. the United Kingdom judgment of 28 May 1985, 8srA no. 94,
pp. 33-34, para. 67).

Moreover, where immigration is concerned, &i8 (art. 8)
cannot be considered to impose on a State a gesigigétion
to respect the choice by married couples of thettgwof their
matrimonial residence and to authorise family reann its
territory. In order to establish the scope of $tate's
obligations, the facts of the case must be consttiésee,
mutatis mutandis, the Abdulaziz, Cabales and Bal&kjudgment
previously cited, p. 34, para. 68, and the Cruzagand Others
v. Sweden judgment of 20 March 1991, Series A 6d, p. 32,



para. 88).

39. In this case, therefore, the Court's task etermine
to what extent it is true that Ersin's movestoitzerland would
be the only way for MfGiil to develop family life with his son.

40. The applicant left Turkey in 1983 and madeway to
Switzerland, where he applied for political asylum; this
application was rejected by the Minister for Refege 1989
(see paragraph 10 above). His wife joined him9871so that
she could receive medical treatmenSimitzerland after a
serious accident. Their daughter Nursal was pléced birth
in a home irBwitzerland and has remained there ever since (see
paragraph 9 above). In 1990 Mr and Ml were granted a
residence permit on humanitarian grounds and tbeghg
permission to bring their son Ersin$witzerland. Ersin has
always lived in Turkey (see paragraph 19 above).

41. By leaving Turkey in 1983, Mgkiil caused the separation from
his son, and he was unable to prove to the Swit®aties -

who refused to grant him political refugee stattisat he
personally had been a victim of persecution inhoisie country.

In any event, whatever the applicant's initial ozesfor

applying for political asylum, the visits he hasdedo his son

in recent years tend to show that they are no longiel. His
counsel, moreover, expressly confirmed this ahéeing. In
addition, according to the Government, by virtuaacial
security convention concluded on 1 May 1969 betw®eitzer land
and Turkey, the applicant could continue to recéigeordinary
invalidity pension and half of the supplementarpdfé he
receives at present in respect of his wife, hisis@mn and his
daughter Nursal if he returned to his home cou(deg

paragraph 23 above).

MrsGiil's return to Turkey is more problematic, sinceasw
essentially her state of health that led the Sewghkorities
to issue a residence permit on humanitarian grauridsvever,
although her state of health seemed particuladgnahg in
1987, when her accident occurred, it has not beavep that she
could not later have received appropriate medrealtient in
specialist hospitals in Turkey. She was, morecafele to visit
Turkey with her husband in July and August 199% (s@agraph 19
above).

Furthermore, although Mr and Mgsil are lawfully resident
in Switzerland, they do not have a permanent right of abode, as



they do not have a settlement permit but merebsaence
permit on humanitarian grounds, which could be @ridlwn, and
which under Swiss law does not give them a rigtiautoily
reunion (see paragraph 18 above).

42. In view of the length of time Mr and M&sil have lived in
Switzerland, it would admittedly not be easy for them to ratur
to Turkey, but there are, strictly speaking, notatles
preventing them from developing family life in Tesk That
possibility is all the more real because Ersinddasys lived
there and has therefore grown up in the culturdllaguistic
environment of his country. On that point the &iion is not

the same as in the Berrehab case, where the dawgjlate
Moroccan applicant had been born in the Netherlamdisspent all
her life there (see the Berrehab judgment prewociséd, p. 8,
para. 7).

43. Having regard to all these considerations,vanite
acknowledging that th&iil family's situation is very difficult
from the human point of view, the Court finds tBatitzerland
has not failed to fulfil the obligations arisingder Article 8
para. 1 (art. 8-1), and there has therefore beentederence
in the applicant's family life within the meaninftbat

Article (art. 8-1).

FOR THESE REASONS, THE COURT

Holds by seven votes to two that there has Ineebreach
of Article 8 (art. 8) of the Convention.

Done in English and in French, and deliverea public
hearing in the Human Rights Building, Strasbouryg, o
19 February 1996.

Signed: Rudolf BERNHARDT
President

Signed: Herbert PETZOLD
Registrar

In accordance with Article 51 para. 2 (art:Z1of the
Convention and Rule 53 para. 2 of Rules of Couttha,
dissenting opinion of Mr Martens, approved by MrsBa, is
annexed to this judgment.

Initialled: R. B.



Initialled: H. P.

DISSENTING OPINION OF JUDGE MARTENS,
APPROVED BY JUDGE RUSSO

A. Introduction

1. To myregret | have not been able to perstiaglenajority.

| remain unable to share their opinion. | willreeh from
arguing why, but just set out my own judgmentrukt that from
that judgment it will be sufficiently clear why bald not join
the majority.

2. What is at stake in this case is whether ¢figsal of the
Swiss authorities to grant the applicant's sonnErsi
authorisation to reside fBwitzerland with his parents violated
Switzerland's obligation under Article 8 (art. 8) to respdu t
applicant's family life. Consequently, the circuamces
obtaining at the date of the (first) refusal of tequested
authorisation - that is 19 September 1990 - aresikec

| will come back to these circumstances hexfeén (see
paragraph 14), but | note already here that onel@ebnber 1990
the applicant and his wife were living lawfully $witzerland
having been granted a residence permit on humamtgrounds
on 15 February 1990. Their son Ersin, who was born
20 January 1983, was then 7 years old and livddirkey under
circumstances which still remain controversial (samgraph 12
below).

3. One more preliminary remark with regard tofdets. The
Court has repeatedly stressed that it is not béwyrtte
Commission's findings of fact and remains free kenits own
appreciation in the light of all the material befar (see,

inter alia, the Cruz Varas and Others v. Swedegmenht of

20 March 1991, Series A no. 201, p. 29, para. Tddoing so
we should, however, bear in mind our limitationd &e
particularly careful not to take into account fagtiser than
those which are properly established. The Goventinave
contended - without basing their contention on Bje@acts -
that in 1983 the applicant left Turkey "of his ofvee will,
preferring to seek employment $witzerland" thereby suggesting
that the applicant's assertion that he cani&iozerland as a
refugee was a falsehood. However, although thécaop sought
asylum on 26 April 1983, his application was onigndissed on



9 February 1989 together with that of his wife (g¥hdated from
8 February 1988). The applicant appealed. Thiealpwvas never
decided because the applicant withdrew his apphicasince -
as his counsel put it without being contradict@dirsuing the
application for asylum was incompatible with acosgpthe
residence permit on humanitarian grounds that lead loffered
to him and his wife. Under these circumstancesnbt for us

to simply base ourselves on the refusal at firstaince or to
speculate, thirteen years hence, on the trutheegance of

the assertions underlying the applicant's asylugnest. True,

it is common ground that in the summer of 1995apglicant
visited Ersin in Turkey and, although attractingic® by a
press interview, has apparently not experienced any
disagreeableness from the Turkish authorities. ¢&l@w that
does not in itself warrant the conclusion thattéan years
earlier, in 1983, the applicant had no relevant sufticient
grounds for fleeing from persecution in Turkey aedquesting
asylum inSwitzerland.

B. Applicability of Article 8 (art. 8)

4. |Inits Abdulaziz, Cabales and Balkandali & tUnited
Kingdom judgment of 28 May 1985, Series A no. 9, Court
adopted the established doctrine of the Commidsiahalthough,
certainly, the right of aliens to enter or to remi a country

is not as such guaranteed by the Convention, inatiggr controls
have to be exercised consistently with Conventigigations and
that, accordingly, the exclusion of a person froBtate where
members of his family are living may raise an issoder

Article 8 (art. 8) (see paragraphs 59 and 60 ofubdgment).
Since this judgment there has been a considerablat®n in

the Court's general doctrine on Article 8 (art.l&)t not on

this point. On the contrary, its subsequent caseHas solidly
confirmed the principle that, although ContractBtgtes have,
as a matter of well-established international e, right to
control the entry, residence and expulsion of ali¢mat right

is subject to their obligations under the Conventimotably
those under Article 8 (art. 8) (see the Berrehabe.
Netherlands judgment of 21 June 1988, Series A 88,

pp. 15-16, paras. 28-29; the Moustaquim v. Belgiudgment of
18 February 1991, Series A

no. 193, p. 19, para. 43; the Cruz Varas and Ofbdmgnent
cited above, p. 28, para. 70; the Vilvarajah ande@t v. the
United Kingdom judgment of 30 October 1991, SeAew. 215,
p. 34, para. 102; the Beldjoudi v. France judgnoént

26 March 1992, Series A no. 234-A, p. 27, para.ant the Nasri



v. France judgment of 13 July 1995, Series A n®-B2p. 25,
para. 41).

Accordingly, if on 19 September 1990 therested "family
life" between the applicant and his son Ersin,apglicability
of
Article 8 (art. 8) to the facts of the present cea@enot be
called into question. To the evolution in the Gsugeneral
doctrine on Article 8 (art. 8) | will return in pegraph 7
below.

5. On 19 September 1990 there certainly was dyfdife
relationship between the applicant and Ersin. &Hisin was
born from the legitimate marriage between the a@papli and his
wife, it follows from the aforementioned Berrehallgment

(p. 14, para. 21) that there is ipso facto suatlaionship

(see also the Hokkanen v. Finland judgment of 2&eseber 1994,
Series A no. 299-A, p. 19, para. 54). True, abert
recognised in the Berrehab judgment, subsequenteweay break
such a family life relationship, but only exceptbn
circumstances can warrant the conclusion thati¢hieetween a
parent and his or her child is severed. The masethat, at

the relevant date, the applicant had not seerhbis t
seven-year-old son for almost seven years is rfbtigut to
produce this negative effect. In this contexsiinnmaterial
whether the applicant left his wife and Ersin unidar from
political prosecution or purely for economic reason

C. IsSwitzerland in breach of an obligation under Article 8
(art. 8)?

6. "According to the Court's well establishedezsw, 'the
mutual enjoyment by parent and child of each ashmympany
constitutes a fundamental element of family lifa$,the Court
pointed out in paragraph 86 of the McMichael v. theted
Kingdom judgment of 24 February 1995, Series A3Y-B, p. 55.
Consequently, decisions of State authorities hindesuch
enjoyment in principle amount to an infringementlod State's
obligation to respect the family life of those cenwed. It
follows that the refusal of the Swiss authoritiegtant the
applicant's son Ersin authorisation to resid&ntzerland in
principle entails their responsibility under ArecB (art. 8).

Before it is possible to assess whether thesa¢ was
justified, it is - alas - necessary to give somesideration
to the question whether or nBtvitzerland's obligation under



Article 8 (art. 8) is a positive or a negative one.
D. Positive or negative obligation?

7. The Court's case-law distinguishes betweeitip®snd
negative obligations. Negative obligations requiember States
to refrain from action, positive to take actionhelCourt has
repeatedly stressed that the boundaries betwedwdthigpes "do
not lend themselves to precise definition” (seejrfstance,

the Keegan v. Ireland judgment of 26 May 1994, &eA no. 290,
p. 19, para. 49). The present case well illustrite truth

of this proposition since the question whetherSkgss decision
violated a positive or a negative obligation, ther, seems
hardly more than one of semantics: the refusah®fSwiss
authorities to let Ersin and his parents be rednitay be
considered as an action from which they should hafrained,
whereas it could arguably also be viewed as fatintpke an
action which they were required to take, namely ingak reunion
possible by granting the authorisation. If oneetathe view

that, if there is a violation at all, it must beapositive
obligation - a view that finds support in the afoentioned
Abdulaziz, Cabales and Balkandali judgment (seagraph 4
above) - then one has to put up with the rathemaamt
systematic inconsistency that exclusion of a pefsam a state
where his family lives does not fall into the savagegory of
breaches as expulsion of a person from a stateewhgfamily
lives: the former decision may be in breach of sitpe
obligation under Article 8 (art. 8), whereas thitedamay be

in breach of a negative obligation.

8. These and other difficulties in distinguishlmgfween cases
where positive and cases where negative obligaaomsit stake
would be immaterial if both kinds of obligation wedreated
alike. There was a time, however, when the Cocase-law did
treat them differently.

The Abdulaziz, Cabales and Balkandali judgmeatstriking
instance: see paragraph 67 of that judgment. Utheegpretext
of the vagueness of the notion "respect” in Artl@rt. 8)
the Court held that its requirements will vary froase to case,
thus creating for itself the possibility of takingo account,
when establishing whether or not there is a pasivivligation,
whether or not there is a consensus between mestais and,
moreover, a wide margin of appreciation for the&tmncerned.
This approach has been rightly criticised both idetand inside
the Court. One of the main objections was thaturitis



doctrine, in the context of positive obligatiortse tmargin of
appreciation might already come into play at tlagestof
determining the existence of the obligation, whibsthe
context of negative obligations it only plays aeraf at all,
at the stage of determining whether a breach obltigation
is justified.

The Court's doctrine on this point has, howgeseolved
considerably since the Abdulaziz, Cabales and Bal&k
judgment. The aforementioned difference in treatnbetween
positive and negative obligations has graduallyndilad away.
The Court now holds that the applicable princi@es similar,
adding that in both contexts regard must be hddedair
balance that has to be struck between the competieigests of
the individual and the community (see, inter ailee
above-mentioned Keegan judgment, loc. cit. (pagagi@aabove);
the above-mentioned Hokkanen judgment, p. 20, p&;aand the
Stjerna v. Finland judgment of 25 November 1994ieSeA
no. 299-B, p. 61, para. 39).

9. For present purposes it may, therefore, benasd that it
makes no material difference whether a positiva negative
obligation is at stake. The present doctrine rigtabplies
that the distinction between the two types of ddtiign has no
bearing on either the burden of proof or the steatsléor
assessing whether a fair balance has been struck.

It follows that the refusal of the Swiss autties to
grant the applicant's son Ersin authorisation $adesin
Switzerland amounts to a violation of Article 8 (art. 8), usde
it is deemed justified under paragraph 2 of that
Article (art. 8-2) or under similar principles taoose enshrined
therein.

| agree with the Commission that the requinetsief "in
accordance with the law" and "legitimate aim" ardilfed. The
applicant's argument that the refusal was not ooedance with
the law" did not convince me. On the other handrnot help
saying that | consider the Government's attemptibellish the
harsh, political objectives of their decision bggding that
in the first place it was designed to serve Ersimi&rests
rather hypocritical. The stress laid on financ@ahsiderations
makes it clear that the legitimate aim pursued vwamt only
then mainly, "the interests of the economic welhgeof the
country".



It follows that in any event the decisive qu@sis
whether the refusal of authorisation to resid&intzer land was
proportionate.

E. Was the refusal proportionate?

10. Was it "necessary in a democratic societyéfose the
applicant's seven-year-old son Ersin authorisabaome and
live in Switzerland with his parents? In other words, did that
decision of the Swiss authorities strike a fairdbake between
the competing interests of the applicant, his \aifie their son
on the one hand and those of the community as éevamothe
other?

11. In explaining the interests of the commuriity Government
have stressed thatvitzerland has a very high percentage of
foreigners living within its borders. Hence, asiesel for the
Government put it at our hearing, 'Switzerland immigration is
a particularly sensitive subject”. Against thiskground the
Government are, understandably, afraid of creaipgecedent
and therefore emphasise - rightly - that what stake is

their right to control the entry of non-nationatsa their

territory and that, accordingly, we should leaventha wide
margin of appreciation. In this context they strémat they

have only granted the applicant and his wife a tEnany
residence permit on humanitarian grounds, thata@saequence
of that generosity they have already to bear tis¢soof
subsistence of the applicant, his wife and theirgtiéer Nursal
and that it is therefore asking too much to expieein to do the
same for Ersin.

12. So much for the one scale of the balance. tWi4sain the
other? First and foremost, of course, a fundanhetganent of
an elementary human right, the right to care farrymwvn
children. It was only natural that the applicand dis wife,

as soon as their residence situation was regutansanted
their seven-year-old son to live with them. Thiera dispute
as to Ersin's living conditions, but | need notdgeply into
that. It suffices to note that the Government haoe
convincingly established that those conditions veatisfactory,
let alone that, at the decisive moment, it was nmotee
interest of Ersin to remain in Turkey than to beniged with
his father and mother.

13. The Government do not argue that these aregighty
interests. But they seek to diminish their rele@ehy



contending that the applicant - on whom, they &lthe burden

- has not shown that there are obstacles to réledtang the
family - father, mother and Ersin - in Turkey.idtclear that

the Government are thus relying on paragraph @BeoAbdulaziz,
Cabales and Balkandali judgment. However, theysado ignore
the fact that the Court, in the first sentencenat paragraph,
explicitly distinguishes "the present proceedingsé. the

cases of the three wives that were before the Gdrotn the

case of "immigrants who already had a family whiogy left
behind in another country until they had achiewettled status

in the United Kingdom" (= the country of settlement

That is an important proviso, for it stronglyggests that
in a case of "immigrants who already had a famihyoh they left
behind" - such as the present applicant - differemins should
be applied.

14. Which norms? The Court does not answer thestepn, but
it is natural to infer that it intended to makelgar that in
respect of such cases it might possibly hold thatje context
of the issue of family reunion, the State of satgat should
respect the choice of the immigrants who have aedisettled
status there and, accordingly, must accept menadf¢heir
family which they had left behind for settlement.

In other words, contrary to the Governmentggestion, the
Abdulaziz, Cabales and Balkandali judgment is rib@unity for
their allegation thabBwitzerland may refuse Ersin entry -
although he is a member of the family which theliapapt and his
wife left behind - on the mere ground that if thpgpkcant and
his wife want family reunion they should go backiiarkey, there
being a violation oBwitzerland's obligations under Article 8
(art. 8) only if the applicant proves that there abstacles
to doing so or other special reasons why that coatde
expected of him.

On the contrary, the Abdulaziz, Cabales ani¢dlali
judgment supports the proposition that in casegevadather
and mother have achieved settled status in a goantt want to
be reunited with their child which for the time bgithey have
left behind in their country of origin, it is peg s
unreasonable, if not inhumane to give them theashbetween
giving up the position which they have acquiredha country
of settlement or to renounce the mutual enjoymgrdrent and
child of each other's company which constitutesralédmental
element of family life.



15. It remains, of course, to be considered whdtteslatter
principle applies in the present case, where tipdigmt has

not "achieved settled status"$witzerland, in so far as he and
his wife have not been granted a "settlement p&rinit have
to base their right of residence on a permit wihiah, in
principle, a temporary character and, consequeatigwer legal
status than a settlement permit.

It cannot be denied that, from a point of vieState
interest - that is from a point of view of immigat and
residence - there is a good case for answeringjttastion in
the negative. However, the European Court of HuRights has
to ensure, in particular, that State interestsatarush those
of an individual, especially in situations wherdifcal
pressure - such as the growing dislike of immiggantmost
member States - may inspire State authorities tehh@ecisions.
As we stressed in paragraph 29 of our aforemerdi@szrehab
judgment (see paragraph 4 above), the Court mashiere cases
like this not only from the point of view of immigtion and
residence, but also with regard to the mutual egsr of the
applicant, his wife and Ersin.

Whether he came as a refugee (as we mustrpes@ee
paragraph 3 above)) or as a job seeker (as ther@uoeat
allege), at the material time the applicant hachbietng in
Switzerland for seven years and his wife for four years. Dgri
these years he had been legally employed, appalgnthe same
employer, until an unspecified date in 1990 whefetiall (see
paragraph 7 of the Court's judgment). The Swisisaaities have
taken this time element into consideration, simegrtdecision
to grant a residence permit was partly based ofirtieethe
applicant had been living iBwitzerland (see paragraph 11 of the
Court's judgment). Rightly so, for, generally dpeg, it may
be assumed that after a period of between thre@&\angears
immigrants become rooted in the country of settin®&y then
they have formed new social ties there and haveitieély
begun to adapt themselves to their new homelamésdessing
the humaneness of the choice with which the Swiisoaities
confronted the applicant and his wife this elem#rd,fact that
they have become integrated in their new homelardelement
which, incidentally, is closely connected with theiivate life
- is of far more importance than the formal stattitheir
permit.

There are some further, specific elementsettaken into



account.

The first is that for the applicant and hiseathe choice
in question was not only between renouncing thair e
renouncing the position which they had acquire8vimtzer land,
but also between renouncing their son Ersin or fitde
daughter Nursal who was being educated in a horBeiitzer land
and whose interests almost certainly would havaired that she
should be left behind.

The second is that the applicant's wife isetelent on
medical care which she can certainly gebitzerland, whilst
it is in debate to what extent, if at all, she v able to
get it in Turkey.

The third is that the mere fact that the Tshlkauthorities
did not immediately arrest the applicant when hierexl the
country as a visitor does not imply that he woubd get into
trouble if he tried to settle there again on a @eremt basis.

The fourth is that the applicant and his vdéserve
compassion: whilst his wife had been suffering frepilepsy
since 1982 and had a terrible accident in 1987apmticant
himself became disabled in 1990.

Under these circumstances it could not redsigrize
required of the applicant and his wife that in orgebe
reunited with Ersin they should lea®/itzerland and return to
Turkey.

It follows that a proper balance was not ashikbetween
the interests involved, that the refusal of thesSvaiuthorities
is disproportionate and, as such, not necessayamocratic
society. | thus conclude that there was a violatibArticle 8
(art. 8).



