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1. Real Property Law — Introduction

1.1 General Features and Short History

After over 120 years of lacking or limited sovereignty, Poland regained independ-
ence in 1918. At that time four civil law systems were in force on its territory. The
central part of the country was subject to the Napoleonic Code, eastern districts were
governed by Russian law, western and northern districts were governed by German
law, and southern districts — by Austrian law. Poland did not manage to unify its real
estate law before WWII (other branches of civil law, e.g. obligations, were unified).

Real estate law was unified only after WWII — by the adoption of the Real Estate
Act!, the Mortgage Register Act? and Introductory Regulations? in 1946. Although
these acts treated ownership as a uniform right, the introduction of communism was
reflected in the Polish Constitution of 1952, which granted special protection to “so-
cial ownership” (e.g. state ownership, co-operative ownership, etc.), and in particular
to the state ownership of production means (in conformity with the Marxist econ-
omy). The protection of private ownership was limited to the satisfaction of the indi-
vidual’s basic needs.

The provisions of the 1952 Constitution were implemented and developed in the
Civil Code, adopted on 23 April 1964 (and in force as of 1 January 1965). The code
abolished the Real Estate Act, while the Mortgage Register Act remained in force.
The Civil Code differentiated between the reach of various kinds of ownership and
gave the farthest ranging protection to social ownership (impossible to acquire by
usurpation, everyone obliged to protect, etc.).

Social ownership dramatically increased with the introduction, in 1944-46, of various
nationalisation decrees (concerning agricultural properties, forests, certain urban
properties, factories, etc.).* In addition, farmers were forced to become members of
agricultural cooperatives, handing over their farms to the common good (although
the idea of “collectivisation” was then abandoned).

Satisfying residential needs was one of the biggest problems in the 50s and 60s. One
of the remedies proposed was perpetual usufruct — a new in rem right introduced by
the law of 14 July 1961 over the management of land in cities and districts® (this
right is described under 1.3 below). This could be considered a continuation of Ro-
man emphyteusis, or of the feudal concept of shared ownership. However, the right
has now become a very strong right in real property, much closer to full ownership,
and relatively remote from its socialist origins.

With the fall of communism in 1989, huge reforms were undertaken with a view to
introducing free market economy rules in the Polish legal system, one of the most

1 dated 11 October 1946 (Dz. U. 1946, no. 57, item 319)
2 dated 11 October 1946 (Dz. U. 1946, no. 57, item 320)
3 dated 11 October 1946 (Dz. u. 1946, no. 57, item 321)
4 see 8.1.1 (bibliography)
5 see 8.1.2 (bibliography)
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basic of which was the full protection of now widespread private ownership. This
was reflected in the “Temporary” Constitution of 1989 and the Constitution of 1997,
currently in force, which treated ownership as a uniform right and guaranteed its full
protection (irrespective of whether “social” or “private”). The 1997 Constitution
states that private ownership is the basis of the free market economy and the eco-
nomic regime of Poland. Expropriation and any other limitation of ownership may
only result from law and should be appropriately indemnified. The European Con-
vention on Human Rights (in force in Poland since 19 January 1993) and the acquis
communautaire (especially since the signing of the Association Treaty on 16 De-
cember 1991) also played an important role in these developments. The Civil Code
was thoroughly amended in a series of reforms.

Together with the necessary changes in the legal regime of ownership and other
property rights (including perpetual usufruct), a significant part of state-owned (or
“social”) property was passed on to other bodies. These included state-owned enter-
prises (now almost all of them privatised), newly created districts (gmina), and fi-
nally other local self-government units like powiat and wojewddztwo, cooperatives
and, in certain cases, individuals®. These changes, together with the National Invest-
ment Funds programme (nation-wide privatisation), meant that a very significant part
of real property ended up in private hands.

However, one problem remained: the restitution of properties unlawfully taken under
the communist regime following WWII. Poland has still not entirely remedied this
problem. So far, there has been a lack of political support for a re-privatisation law,
despite there being no issue of cancelling good faith acquisitions. (Each draft law
provided for compensation in cash or shares in state-owned companies, restitution in
nature being limited to cases were properties were still held by the State or local au-
thorities). Therefore, the only possible means of restitution today is questioning indi-
vidual nationalisation decisions. In fact, a large proportion of the decisions were ille-
gal as the communist authorities did not much care about complying with nationali-
sation laws. The aim was to nationalise everything they could, even if a given prop-
erty did not fall within the scope of a particular nationalisation act or a beach of pro-
cedural rules was required.

At present, the basic source of real property law is still the 1964 Civil Code (heavily
amended since it was first adopted). However, the code does not regulate this branch
of law exhaustively. There are many more acts that apply, in particular: the law of 6
July 1982 on mortgages and mortgage registers’, the law of 24 June 1994 on the
ownership of apartments®, the law of 21 August 1997 on real estate management®,
and the law of 11 April 2003 on the agricultural system!0.

Property and Estates

6 5ece 8.1.3

7 dated 6 July 1982 (Dz. U. 1982, no. 19, item 94, as amended)

8 dated 24 June 1994 (Dz. U. 2000, no. 80, item 903, as amended)

9 dated 21 August 1997 (Dz. U. 2000, no. 46, item 543, as amended)
10 dated 11 April 2003 (Dz. U. 2003, no. 64, item 592)
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Under Polish law, it is not possible for several persons to be owners of the same real
property other than in the form of joint ownership. The concept of perpetual usufruct
probably comes closest to this idea. This equates to the State or local authority grant-
ing the beneficiary a restricted right in property whose scope is very close to that of
full ownership. Perpetual usufruct is discussed in more detail below (see point 1.3).

Apart from having a remote resemblance to perpetual usufruct, feudal rights do not
play any role in the Polish legal system.

It is a general rule that buildings, other structures and installations are “integral
parts” of the land, provided that they are both objectively and subjectively “perma-
nent”. Such integral parts share the legal regime of the land. A temporary structure
does not qualify as an integral part and belongs to its owner, independently of his ti-
tle to the land.

There are few exceptions to this rule. The most common one is that in the case of
land subject to perpetual usufruct, the ownership of the buildings belongs to the per-
petual usufructor and not to the owner (the State or local administrative unit). Sec-
ond, apartments are not considered as integral parts of the building (and the land),
but constitute independent real estate if they were formally separated. Third, utility
infrastructure materials (pipes, cables, transformers, etc.) belong to the relevant grid
operator — usually up to the wall of the recipient’s building — depending on individ-
ual technical solutions and the contract with the operator. Other exceptions are less
common. Until 1983, farmers were able to pass their land over to the State in return
for rent — in so doing, they were allowed to keep ownership of the houses erected on
their land. Lastly, agricultural cooperatives (a certain number still exist but very few,
if any, are being created nowadays) hold usufruct title to the land contributed by the
State, local authorities or their members. However, they acquire ownership of any
buildings they erect on this land and may acquire ownership of the buildings existing
at the time they obtained the usufruct.

The total separation of the ownership of buildings from ownership of the land is very
rare and concerns only two of the cases mentioned above: farmers’ houses and utility
infrastructure (to the extent that such infrastructure may be considered a building). In
all other cases, one must hold a title to the land in order to be the owner of the build-
ing. As a rule, this title should be ownership, but in the cases mentioned above per-
petual usufructors and agricultural cooperatives (holding usufruct title to the land)
also become owners of buildings. Owners of independent apartments hold a relevant
share in the title to the land (either full ownership or perpetual usufruct — see point
1.4).

The independent ownership of farmers’ houses may, in practice, be ignored. Utility
infrastructure ownership is a specific case and very rarely concerns buildings as such.
Perpetual usufruct is very common (for historic reasons, especially in Warsaw and
with respect to properties held by state-owned enterprises — see below), but it would
not be correct to say that the ownership title to buildings is independent of the title to
land (it is strictly related to perpetual usufruct on the land).

Interests in Land

Numerus clasus is the basic principle of Polish real estate law. All in rem interests in
land are defined by law and no new interests may be created. Obviously, the exact
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scope of a given interest (servitude, usufruct, etc.) is specified in the contract or in
the deed of establishment.

The Polish legal system recognises only the following in rem interests in land (or,
more broadly, in real property):

(a) full ownership (wtasnosc);

(b) perpetual usufruct (uzytkowanie wieczyste);
(c) usufruct (uzytkowanie);

(d) servitude (stuzebnosc);,

(e) cooperative right to residential premises (wtasnosciowe spotdzielcze prawo do
lokalu mieszkalnego);

(f) cooperative right to business premises (spotdzielcze prawo do lokalu
uzytkowego);

(g) cooperative right to a house (prawo do domu jednorodzinnego w spotdzielni
mieszkaniowej);

(h) mortgage (hipoteka);
(i) timesharing.

The rights mentioned in points (c) — (i) are restricted rights in property.

The pre-emption right is an in personam and not an in rem right under Polish law.
However, it comes very close to an in rem right in the following cases: (i) the statu-
tory pre-emption right belonging to the State or local authorities, (ii) the statutory
pre-emption right belonging to the tenant of an agricultural property, and (iii) pre-
emption rights registered on the mortgage register. In the first two situations, a viola-
tion of the pre-emption right results in the invalidation of a transfer to a third party.
In the third case, the pre-emption right becomes ius in rem scripta and is enforceable
against any third party purchaser.

If we ignore cooperative rights (whose main purpose is to serve residential needs and
which are in any case now in decline), the Polish legal system recognizes two in rem
rights to use real property: usufruct (extensive use) and easements (restricted use).

Usufruct grants its holder a right to use and collect income (“fruits”) from the prop-
erty in compliance with the usufruct contract (to be executed before a notary). It is
supposed to grant the usufructor full economic use of the property. The owner is not
obliged to make any improvements or repairs to the property; all such responsibilities
belong to the usufructor. Usufruct cannot be transferred to a third party. This is the
major inconvenience of the right. There is no maximum time limit for usufruct.

Polish law distinguishes between two types of easements (whose scope may be iden-
tical): ground easements (easements in appurtenance) and personal easements (ease-
ments in gross). The former are established to the benefit of the owner (or perpetual
usufructor) of (usually neighbouring) land, and the latter are established to the bene-
fit of an individual physical person. Ground easements are transferred together with
the property (whether dominant or servient). Personal easements are only transferred
with the servient property. (The personal easement right itself may not be
transferred). Depending on the easement deed, the holder of the dominant tenement
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may exercise the following rights: use the servient property to a defined extent (e.g.
road easement); require the holder of the servient property not to exercise some of
his rights over his own property (e.g. not to build closer than x meters to the bound-
ary), or require the holder of the servient property not to exercise some of his rights
over the dominant property (e.g. cutting overhanging tree branches). Any installa-
tions necessary to exercise the easement should be financed, maintained and repaired
by the holder of the dominant tenement. Easements expire if they are not exercised
for more than 10 years.

At present, the mortgage is the only type of security interest in real property under
the Polish legal system. As a rule, a mortgage is accessory, subject to a few small ex-
ceptions (e.g. it secures a prescribed debt, a capped mortgage secures a debt whose
amount is not yet known, etc.). There are different kinds of mortgages (contractual
and forced, ordinary and capped, of a single property or joint, etc. See section 7 be-
low for more details).

A draft law is now (September 2004) being drawn up, in order to introduce a non-
accessory security in land in the form of a ground debt (land charge). However, it is
difficult to say when and in what form this law will be adopted.

The Polish legal system does not have any in rem rights to acquire real property.
However, certain in personam rights to acquire property (e.g. pre-emption rights,
rights resulting from conditional or preliminary sale agreements or from an offer to
sell) may be registered with the mortgage register and thus become iuris in rem
scripta. This makes them enforceable against a third party purchaser. Besides this,
certain pre-emption rights (vested in the State, local authorities and tenants of agri-
cultural properties) are stronger than “ordinary” ones and their violation results in the
invalidation of the contract of sale.

One of the most important in rem interests in land is perpetual usufruct (uZytkowanie
wieczyste).

The concept of perpetual usufruct arises from the historical reluctance of the State to
hand over control of properties to full private ownership. It was intended to give the
holder a relatively broad set of rights and responsibilities, whilst allowing the full ti-
tle to remain with the State. Moreover, the State had instruments to control the de-
velopment of land which might have been undermined if it had lost the full title to a
large amount of well-located property.

Perpetual usufruct has now become a strong and stable right in property, far removed
from its origins and, of all in rem rights, the closest relation to full ownership.

The Supreme Court has stated that, ... perpetual usufruct has been shaped as an in-
termediate institution between ownership and limited property rights. In cases not
regulated by ... the Civil Code and in the perpetual usufruct contract, interpretation
problems should be resolved by referring to the provisions of... the Civil Code on
ownership as an analogy”!!.

11 Supreme Court judgement of 17 January 1974, III CRN 316/73.
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Perpetual usufruct may only be created on land belonging to the State Treasury or lo-
cal authorities. Once created it can be subject to inheritance, transfer to third parties
and encumbrances (mortgage, easements, usufruct). The perpetual usufructor is the
owner of buildings and other constructions erected on the land. In comparison with
the wide powers granted to the holder of the perpetual usufruct right, the owner of
the land (the State Treasury or local authority) is substantially constrained in its pow-
ers: it cannot encumber the property or sell it to an entity other than the holder of
perpetual usufruct, the State Treasury or local authority. The holder of the perpetual
usufruct is solely entitled to use and collect income from the land.

There are two basic ways to create perpetual usufruct: by contract or by operation of
law. Creating a right of perpetual usufruct by contract requires, with very few excep-
tions, putting the land up for tender. The bidder who wins the tender signs a notarial
deed with the owner (the State Treasury or local authority) establishing a right of
perpetual usufruct. The right of perpetual usufruct comes into existence only after its
registration in the mortgage register. The same applies to any transfers of this right:
they too only become effective on registration.

The creation of perpetual usufruct by operation of law was introduced as part of the
reforms in the late 1980s and early 1990s. On 5 December 1989, state-owned enter-
prises became holders of perpetual usufruct rights over the state-owned land, which
they had previously been using. They also became the owners of all buildings and
constructions located thereon. This represented an enormous de-nationalisation of
real estate given the large number of state-owned enterprises then in existence. Addi-
tionally, special laws gave other entities (such as co-operatives and some individuals)
the right to claim the creation of perpetual usufruct in their favour. Technically
speaking, in these cases the right of perpetual usufruct was created by contract, and
not by operation of law, but it took special laws to make this possible.

The most fundamental difference between perpetual usufruct and full ownership
rights is that a perpetual usufruct right is said to be created for a defined purpose (the
development of a project or the conduct of some sort of activity) as set out in the
contract. If the holder of the title breaches these provisions, it may lead to an increase
in the annual fees, or even termination of the contract.

The second fundamental difference is that perpetual usufruct is created for a speci-
fied term (40 to 99 years depending on the purpose of its creation). If, within five
years of the scheduled termination date, the holder demands an extension, then the
owner must extend the term unless there are serious social reasons for not doing so.
The perpetual usufructor may also demand an extension earlier if he plans develop-
ments whose completion is likely to/likely fruition will go beyond the initial term of
his right.

Upon the creation of a right of perpetual usufruct by contract, the perpetual usufruc-
tee is obliged to pay an ‘initial fee’ amounting to 25% of the value of the land.
Thereafter, he pays annual fees of 3% of this value. The percentage of these fees may
be lower in some specific cases, for example in relation to certain non-profit organi-
sations and historic monuments. The value of the land as established for the purposes
of calculating the annual fee is subject to indexation (not more often than once a
year). The perpetual usufructee has the right to question a new valuation before the
local appeal committee and, if unsuccessful, before a common court.
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On termination of a perpetual usufruct contract, the perpetual usufructee loses his
right, and the land (together with the buildings and other improvements) is taken
over by the owner. The owner is, however, obliged reimburse the perpetual usufruc-
tee for the current market value of the buildings and other improvements legally im-
plemented by the perpetual usufructee.

A further interest in land (or, more broadly, in real property) is that of cooperative
rights mentioned under point 1.3. They played a very important role until the 1990s,
and significant numbers of flats are held under this cooperative regime. However,
these rights are gradually being replaced with full ownership (of either apartments or
houses with plots of land). Cooperative members have a claim to convert their coop-
erative rights into full ownership.

Timesharing, introduced into the Polish legal system in 2000, does not play an im-
portant role as a property right.

Apartment Ownership (Condominiums)

The ownership of independent apartments in its current form was introduced in 1994.
Before that date, the concept had been limited to apartments in small residential
houses and was definitely insufficient. Two criteria should be met in order for apart-
ments to constitute separate property: they must be “independent” (which is con-
firmed by a certificate from the local architecture department) and legally separated
(a notarial deed must be signed creating the apartment and a separate mortgage regis-
ter entry should be created).

Ownership of separate apartments is strictly linked to a relevant share in the owner-
ship (or perpetual usufruct) of the land and in the ownership of “common parts” (en-
trances, staircases, lifts, structural elements, etc.). The share is computed as the pro-
portion of the usable area of a given apartment to the usable area of all the apart-
ments within the property.

Owners of separate apartments form a condominium. If there are fewer than 7 apart-
ments within a property then the general provisions of the Civil Code on co-
ownership apply. If there are more than 7 apartments then more detailed rules apply,
in particular holding meetings, voting on resolutions (with less severe majority rules
than under the “ordinary” co-ownership regime), etc. Certain condominium resolu-
tions must be adopted before a notary. The condominium manages the property, ei-
ther through its board, or through an appointed professional manager. In principle, all
costs are allocated to the owners proportionately to their shares in the land and com-
mon parts.

The apartment owners may decide on the principles of use and management of the
common property. Those rules may be registered with the mortgage register, but
even rules not registered are binding on future owners. However, such regulations
may not reach too far. In particular, it seems it is not possible for owners to forbid the
keeping of pets (in reasonable numbers) on the premises, as it would violate the more
general freedom of individuals. On the other hand, it does seem possible to change
the method of cost allocation and the common costs, or to convert residential prem-
ises into commercial premises (subject to the necessary administrative approval).
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Apartments may be freely mortgaged by the owner, in which case the mortgage also
covers the share in the land and in the common parts. No consent is necessary to cre-
ate the mortgage as it does not affect the situation of other owners.

If the building is destroyed, separate ownership of apartments expires (the object of
the right ceasing to exist), but their apartment owners nevertheless remain co-owners
of the land in the relevant shares. Likewise, the mortgage established over the apart-
ment would only cover the share in the land.

Building Lease (emphytéose — bail a construction/ Erbbaurecht)

Building leases as such do not exist in Polish law. The closest concept is probably
that of perpetual usufruct discussed in more detail under point 1.3, as it also serves
zoning purposes and may be terminated if the property is not developed according to
the terms of the contract.

The Public Law Context of Real Property Transactions

In certain cases, public bodies may have a statutory pre-emption right relating to
properties put up for sale. If such a property is sold without observing this right, the
sale is null and void. This is the case where a district holds a pre-emption right (al-
most always waived) over the sale of the following kinds of properties: (i) undevel-
oped land previously acquired from the State Treasury or from the local authority;
(i1) undeveloped land held in perpetual usufruct; (iii) land for which a public use is
provided in the local Master Plan (if the pre-emption right is registered in the mort-
gage register); and (iv) a historical monument (if the pre-emption right is registered
in the mortgage register). The district in question has two months following notifica-
tion of the conditional sale agreement by the notary to exercise its right, failing
which the parties may enter into the final sale agreement. Another example is the
pre-emption right belonging to the Agricultural Properties Agency in the case of sale
(or any other transfer) of an agricultural property.

The acquisition of real estate from public bodies (and the granting of perpetual usu-
fruct over their land) is also regulated. In most cases a prior call for tenders is re-
quired.

The acquisition of real estate by foreigners may be subject to authorization by the
Minister of Internal Affairs. This is discussed in more detail under point 6.3.

Certain kinds of transactions benefit from various financial privileges (with regard to
transfer taxes, notary fees, registration fees), such as exemptions or discounts. This is
the case with transfers of agricultural property (VAT and stamp duty exemptions,
discounted notary and registration fees), apartments (preferential 7% VAT, dis-
counted notary and registration fees), and various transactions involving public bod-
ies. Likewise, the registration of mortgages securing financing for agricultural and
residential investments may benefit from lower notary and registration fees.

As far as public subsidies are concerned, the National Residential Fund (Krajowy
Fundusz Mieszkaniowy) was created with the aim of financing low cost apartments in
order to cover the needs of families below a certain income level. The funds originate
mainly from the central budget.
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Brief Summary on '"'Real Property Law in Action"

The situation on the Polish property market has been changing quite rapidly.
Throughout the 1990s, developers were filling the gap inherited from the previous
system. The demand for modern space (office, retail, residential, warehouse) was
very high and so were the returns on property investments (well over 12%). The
situation stabilised around 2000, with falling rents (probably stabilising now) and a
reasonably large proportion of vacant space on the market. Today’s yields are much
more reasonable, but are still above the European average (from 8% in big cities to
10.5% in smaller ones). Overall, Poland is perceived as having a decent Central
European property market, with a relatively high volume of property available.

The residential sector is very vulnerable to market turns, and demand reacts very
swiftly to changes in the unemployment rate, average salary, changes in the price of
construction materials, etc. It is also spoiled by an overbearing tenant protection sys-
tem, which makes it almost impossible to consider residential “built-to-let” property
as a serious investment. As it stands today, most residential apartments are probably
still held under the cooperative regime, but this is likely to change soon towards
more full ownership.

Since the opening of the market economy in the beginning of the 1990s, mortgages
have become a very popular security, commonly used to secure bank loans and other
debts. Mortgage regulation has gradually been liberalised. At present, the financing
of most new developments is secured by mortgage.

Ground easements have also gained in importance and use. While used mainly in ru-
ral relationships until the beginning of the 1990s, they are now very common in ur-
ban commercial and residential schemes. Personal easements and usufruct, on the
other hand, are now much less popular, mainly because it is impossible to transfer
these rights.

As mentioned above, cooperative rights to premises are now in decline and are
gradually being replaced with full ownership of premises.

Notaries play a very important role in the Polish real estate system. Most real prop-
erty related deeds (sale, other transfers, usufruct, easement, mortgage, etc.) must be
executed before a notary. Until 1992, mortgage registers were kept by notaries, but
since then they have been taken over by district courts. Notaries form a regulated
professional corporation, with special rules for admittance both to the apprenticeship
and to the profession itself. This corporation has its own internal bodies, including a
disciplinary court. The notary tariffs (maximum fees) are regulated by an ordinance
of the Minister for Justice.

Estate agents also play a relatively important role, but their involvement in transac-
tions is not obligatory. The regulation of their profession is still evolving, but basi-
cally individuals need a special licence granted by the Ministry of Infrastructure in
order to join this profession. Estate agencies must employ licensed individuals.

A number of mortgage banks are registered in Poland and are subject to special regu-
lations. Mortgage bankers (individuals) do not form a regulated profession.

Property disputes (in particular between neighbours or heirs) are a Polish tradition, so
the jurisdiction is quite rich. Therefore, one can be relatively sure of the application
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of real estate law, even more so given that there is a significant amount of high qual-
ity literature. In cases not referred to in decisions of the Supreme Court or legal doc-
trine, it is probably possible to use analogies with other similar legal systems (e.g.
German law).

Unfortunately, the courts are still rather slow. Theoretically, property disputes may
be referred to arbitration, but this is mainly used in business relations. Most common
cases involve the questioning of transfer deeds, usucaption, forced easements, co-
ownership disputes and, more recently, restitution claims.

Court fees are reasonable and are calculated as a percentage of the value of the case,
with degressive rates and a general cap of 100,000 PLN (22,000 euro). The maxi-
mum 100,000 PLN fee applies if the value of the dispute exceeds 450,000 euro. In
certain cases (especially title or mortgage registration), the cap may be set lower or a
flat fee may be used (see further point 3.7).

11
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Land Registration

Organisation

There are two parallel types of land register in Poland: (i) the mortgage register or
“perpetual books” (ksiega wieczysta), whose main purpose is to register titles and en-
cumbrances and (ii) the land and buildings register (ewidencja gruntow i budynkow),
whose main purpose is to describe the physical features and the use of the land and
buildings. The land and buildings register is supposed to be converted into a cadas-
tral register, however it is not likely to happen soon due to the huge amount of work
necessary to value properties.

English translations of the Polish title register vary (“land register”, “land and mort-
gage register”, “perpetual register”, “perpetual books” or “mortgage register”). In
this report, the term “mortgage register” will be used as (i) it cannot be confused with
the “land and buildings register” which serves other (geodetic) purposes, (ii) it is
simple and (iii) it is quite widespread. Unless expressly stated otherwise, the text be-

low only applies to mortgage registers (title registers).

The statutory basis for land registration is the law dated 6 July 198212 on mortgages
and mortgage registers and the law dated 17 May 198913 on land surveying. As tradi-
tional “physical” mortgage registers are now being converted into electronic ones,
there are a number of acts and ordinances that regulate this process.

The mortgage register system in Poland is uniform. This means that (in principle)
only one kind of title register (mortgage register) is regulated by law and benefits
from various statutory privileges (legal presumptions, public faith, etc.). However,
“old” mortgage registers (originating from before WWII) are also kept by district
courts. Although the function of most of them is merely informative, with no statu-
tory guarantee attaching to such information, some of them are still “living” (i.e. new
entries can be made in them and they benefit from the statutory guarantees of con-
temporary mortgage registers).

At present, the traditional “physical” mortgage registers are being converted into
electronic ones. A central computer database is also being created for all electronic
mortgage registers and is already operational in certain courts. The contents of the
electronic register are the same as the contents of the traditional register (with a few
discountable exceptions). The conversion is done on a court-by-court basis and is co-
ordinated by the Minister for Justice. As a rule, no entries are made in the physical
registers kept by courts covered by the conversion. The conversion of all mortgage
registers will probably take several years.

Mortgage registers are kept by special divisions of the district courts competent for
the relevant territory (up until 1992, they were kept by the State Notarial Office).
They register titles and all encumbrances.

12 gee 8.1.4

13 gee 8.1.5.
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Land registers are kept by powiats (local-government units at a level between gmina
— district and wojewddztwo — region or voivodship). The registers concern physical
features of the land (surface, borders, etc.), as well as its use (agricultural, forest,
construction purposes, etc.), and the class of land, etc.

The mortgage register divisions of district courts are the first instance authority. En-
tries are made in the form of decisions that may be appealed against to appeal courts.
First and second instance courts apply non-contentious civil procedure.

In the first instance, registrations may be made by either regular judges or court
clerks (referendarz). The latter need to have a university education in law and must
undergo a special six month apprenticeship. Court clerks also make certain registra-
tions in the commercial register.

The long term target of the mortgage register system is to have all properties regis-
tered. There are several tools used to achieve this. First, each owner is obliged to reg-
ister his property (and the competent court may theoretically force him to do so by
imposing fines). Second, each transfer of property must be registered. Also, certain
property rights (perpetual usufruct, mortgage, separate ownership of apartments) can
only be created if there is an entry in the mortgage register (their creation is effective
upon registration). In these cases, the notary executing the deed is obliged to file the
registration motion (accompanied, where necessary, by a motion to create a mortgage
register entry). The notary also deals with all the taxes and court fees, so that the
court cannot reject the motion due to the court fee not being paid. Public bodies are
also obliged to inform the court about any changes in ownership that they may have
triggered (e.g. through court decisions, expropriation, etc.). Lastly, one cannot with-
draw a motion to register an ownership right if it is clear that one did in fact acquire
this right.

It is difficult to assess what percentage of properties are registered, as no official sta-
tistics exist. Urban properties are usually registered, but it is far less frequent
amongst agricultural properties and forests. Overall, registration levels are realisti-
cally at about 50-75%.

Contents of Registration

The mortgage register is broken down into four sections (the first one being com-
posed of two subsections). The “description” subsection of section one contains a
physical description of the property, which is always based on the data and docu-
ments contained in the land register. The “list of rights attached” subsection of sec-
tion one lists the rights attached to the property as dominant tenement (e.g. easements
granted). In section two, the owner (and, where appropriate, the perpetual usufructor)
is specified. Section three contains all encumbrances other then mortgages, both in
rem (easements, usufructs) and in personam (leases, pre-emption rights, etc.). Sec-
tion three also includes restrictions on disposal, such as warning notices (e.g. en-
forcement proceedings, or status of the register not being in conformity with the ac-
tual legal status). Section four contains mortgages.

Mortgage register files (maps and other land register documents, deeds, court deci-
sions etc.) are kept together with the mortgage register itself, but are only accessible
to parties with a legal interest.
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See attachment no 1A for a sample of a “traditional” mortgage register entry and at-
tachment 1B for a sample of an electronic entry.

Registration Procedure

Registrations takes place at the demand of the interested party (save for certain ex-
ceptions allowing registration ex officio). If a property right is created or transferred
by a notarial deed, the registration motion is included in such deed (usually in one of
the last paragraphs), which is then sent by the notary to the relevant court (within 3
days of execution). There is no common form for this “notarial” motion, but in gen-
eral they are quite similar and relatively simple.

In other cases (the acquisition of a right other than by a notarial deed, or where no
mortgage register entry exists), interested parties file registration motions them-
selves, on official forms.

The mortgage register court has limited control. It can only check the form and the
contents of the motion, the form and the contents of the documents attached and the
contents of the register itself. In particular, the mortgage register court is not compe-
tent to judge on any property related disputes, which should be referred to a common
court. If the court has any doubts as to title, it may only enter an ex officio warning
notice.

Entries and refusals to make an entry are court decisions and are notified to the inter-
ested parties by registered mail (unless a party waives the right to be notified). Al-
though such decisions become final only after the lapse of the appeal period (14 days
from receipt) or on rejection of the appeal, their execution is immediate (the entry is
made before the decision is final).

Access to information

In those courts covered by the conversion from traditional mortgage registers to the
electronic variety, all new registrations are made electronically. If there is no elec-
tronic mortgage register entry for a given property, the traditional register entry must
be converted into an electronic one before the entry is made.

Mortgage registers are publicly available for consultation by anybody (even those
with no legal interest). The technical means of access depends on whether the mort-
gage register has already been converted to the electronic version or not. Traditional
mortgage registers are in the form of a book, which is available for consultation at
the relevant court’s premises (such books must not however leave the premises).
Electronic registers are virtual (data stored in computer memory) and may be viewed
at computer workstations available at the courts. It is important to note that if the
mortgage register has been converted, it may be consulted from any location where
workstations are available — and not just on the premises of the court holding the reg-
ister. Electronic registers are not yet accessible online, but there are plans to allow
this in future.

As far as mortgage register files (maps, deeds, court decisions) are concerned, only
parties with a legal interest may inspect them. Legal interest is usually interpreted
quite narrowly and comes down to those parties whose rights are registered in the
given register.
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Substantive Effects of the Registration
There are a number of substantive effects of registration:

First, registration has a constitutive effect in certain cases, including: creation and
transfer of perpetual usufruct, creation of separate premises, creation and transfer of
a mortgage.

Second, important legal presumptions are associated with the registered data,
namely: presumption of their correctness (including the existence of the registered
right and the extinction of a de-registered right) and the presumption that the data are
publicly known (one cannot claim that one didn’t know of a registered right). Those
presumptions prevail over presumptions resulting from physical possession.

Third, the sequence of registrations determines the ranking of the rights. Registered
rights rank higher than unregistered ones.

Fourth, registration of rights in personam makes them effective against third parties.

Lastly, and most importantly, according to the principle of public faith in mortgage
registers, everybody may rely on the contents of the mortgage register (with respect
to registered rights). A good faith purchaser of a registered right acquires this right in
the shape described in the mortgage register and from the entity registered as the
holder of the right (even if such entity didn’t hold it). This is one of very few excep-
tions to the principle of nemo plus iuris in alium transferre potest quam ipse habet.
In certain situations, the principle of public faith in mortgage registers doesn’t work
(e.g. free of charge acquisitions, warning notices, registered motions pending, taking
over of certain unregistered rights, etc.). It should also be noted that there is a legal
presumption of good faith in the Polish Civil law (i.e. the burden of proof is on the
party questioning good faith).

One does not act in good faith if one knew, or should have known, that the legal
status of the property is different from the one resulting from the register. According
to the Supreme Court jurisdiction, the level of diligence of professionals (e.g. banks)
necessary to consider that they acted in good faith is higher than that applicable to
individuals. In particular, the bank should check whether the property forms part of
marital co-ownership if only one of the spouses is registered as an owner!4.
Additional title checks are recommended in situations where the actual possession or
the use of the property contradict the contents of the mortgage register (“one should
have known”).

If a purchaser acquires a property in good faith from a non-owner registered as
owner, the acquisition is perfect and the true owner cannot invalidate the transfer.
His only recourse is an indemnity claim against the vendor.

Rank and Priority Notice
The relevant provisions of the law on mortgages and mortgage registers state:

14 Supreme Court Judgement of 5 May 1993, III CZP 52/93
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Art. 11. Ograniczone prawo rzeczowe na nieruchomosci, ujawnione w ksiedze
wieczystej, ma pierwszenstwo przed takim prawem nieujawnionym w ksigdze.

Art. 11. A limited property right over real estate, which is registered in the mortgage
register, has priority over any right which is not registered.

Art. 12. 1. O pierwszenstwie ograniczonych praw rzeczowych wpisanych do ksiegi
wieczystej rozstrzyga chwila, od ktdrej liczy si¢ skutki dokonanego wpisu.

Art. 12.1. The ranking of limited property rights registered in the mortgage register
depends on the moment from which the registration is effective.

12.2. Prawa wpisane na podstawie wnioskéw ztozonych réwnocze$nie maja rowne
pierwszenstwo.

12.2 Rights registered on the basis of motions filed simultaneously have equal rank-
ing.

Art. 29. Wpis w ksigdze wieczystej ma moc wsteczng od chwili ztozenia wniosku o
dokonanie wpisu, a w wypadku wszczecia postgpowania z urz¢du - od chwili
wszczgcia tego postgpowania.

Art. 29. Registration in the mortgage register is effective retroactively, from the mo-
ment of the filing of the registration motion, and in the case of the proceedings
commenced ex officio — from the moment the proceedings began.”

Case: Owner grants first a mortgage to A, and later another mortgage to B. Finally,
creditor C has a third mortgage registered on the same property in an execution pro-
cedure. The order of registration is as follows: First B, then C, then A. What is the
respective rank of the mortgages?

Under Polish law, the registration of the mortgage has constitutive effect (it does not
exist before registration). The ranking of the mortgages in the above case therefore
follows the sequence of registrations (B, C, A). The sequence of registrations must
always follow the sequence of filing of registration motions (i.e. the court must not
make a registration on the basis of a subsequent motion without first dealing with a
prior one).

Under Polish law, registration motions must not be subject to terms or condition. It is
therefore impossible to directly secure a future registration. The relevant provision of
the Law on Mortgages and Mortgage Registers states:

Art. 32.3. Zgoda na dokonanie wpisu nie moze by¢ uzalezniona od warunku lub
terminu.

Art. 32.3. Consent for making an entry must not be subject to any terms or condi-
tions.

However, agreements on the priority of registered rights are admissible and it is also
possible to secure a priority for one’s right (whether existing or future) by an entry in
the mortgage register. Let us assume that A is the owner, B is the holder of the “first
in time” right (e.g. a mortgage) and C is the holder of the “second in time” right (e.g.
another mortgage), which will be granted priority. Priority may be granted either to-
gether with the creation of the first in time right, or after its creation. In the first case
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— the granting of priority to C requires a declaration by A (the owner); in the second
case — the granting of priority to C requires both a declaration by A (the owner) and
the consent of B (holder of the “first in time” right). The priority must then be regis-
tered in the mortgage register in order to be effective (constitutive effect). In such a
case, the right to which priority was given might be entered in the mortgage register
based on the stipulated priority, even if another right has been registered in the mean-
time, unless the scope of the right to which priority has been granted is to be larger
than that described in the priority notice. The stipulation of priority requires notarisa-
tion of signatures and is not limited in time.

The relevant provisions of the law on mortgages and mortgage registers state:

“Art. 13.1. Ustanawiajac ograniczone prawo rzeczowe, ktore ma by¢ wpisane w
ksiedze wieczystej, wlasciciel moze zastrzec pierwszenstwo przed tym prawem lub
rowne z tym prawem dla innego prawa.

Art. 13.1. In creating a limited property right, which will be registered in the mort-
gage register, the owner may stipulate priority over this right, or equal to this right,
for another right.

Art. 13.2. Zastrzezenia mozna dokona¢ takze po ustanowieniu prawa, za zgoda
osoby, ktdrej prawo to przystuguje.

13.2. The stipulation may also be made after the creation of the right, subject to the
consent of the holder of this right.

Art. 13.3. Do zastrzezenia pierwszenstwa ograniczonego prawa Izeczowego
niezbedny jest wpis w ksigdze wieczystej.

13.3 Stipulating priority for a limited property right requires registration with the
mortgage register.

Art. 14. Jezeli przed wpisaniem prawa, dla ktérego bylo zastrzezone pierwszenstwo,
zostalo wpisane inne prawo, do wpisu prawa z zastrzezeniem pierwszenstwa nie jest
potrzebna zgoda osoby, ktérej to inne prawo przystuguje, chyba ze prawo, dla
ktorego zastrzezono pierwszenstwo, miatoby by¢ wpisane w szerszym zakresie, niz
to wynika z zastrzezenia pierwszenstwa.

Art. 14. If, before the registration of the right for which priority has been stipulated,
another right is registered, the registration of the right for which priority was stipu-
lated does not require the consent of the holder of this other right, unless the right
for which priority was stipulated is to be given broader scope than that stipulated in
the priority notice.
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3. Sale of Real Estate among Private Persons (consumers)

3.1

3.2

Procedure in general

In Poland, both potential sellers and potential buyers of residential properties often
use real estate agents. When the seller has found a buyer, the parties choose a notary
who drafts a sales contract. It frequently happens that a preliminary contract is signed
first, to allow the buyer to raise funds or to make sure the property is in good legal
and physical condition. The contracts (both preliminary and final) are executed be-
fore a notary. A registration motion is included in the final sales contract and the no-
tary is obliged to file the deed with the relevant mortgage register court within 3 days
of execution. In preliminary contracts, parties may also include a motion to register
the buyer’s claim towards the seller (to ensure he does not sell it to another party),
but this is not typical practice in dealings between consumers.

The notary takes care of all the costs (his own fee, court fee and stamp duty). How-
ever, if VAT is due, it is paid directly by the seller to the tax office.

Transfer of the property and registration of the new owner do not depend on payment
of the price (transfer of ownership of real property must not be conditional). Indeed,
Polish regulations sometimes make it quite difficult to sign the deed and pay the
price at the same moment (unless the price is paid in cash straight to the seller). The
reason being that notaries consider the reading of the contract and the subsequent
signing as one act which must not be interrupted by any other (e.g. payment in be-
tween reading the contract and signing it). So one either pays before or after the ac-
quisition of the property. This inconvenience is now remedied by various means, e.g.
escrow accounts (sometimes held by notaries) or direct payment of a bank loan to the
seller.

The time frame depends on practical issues — the availability of the notary, bank for-
malities in the case of debt financing, etc. It is reasonable to say that a notary needs a
week’s notice in order to prepare the deed (provided that all the necessary documents
are delivered). The interval between the preliminary contract and the final one may
range from two weeks to several months. The registration of title is probably the
most time-consuming element, but it depends on the court. In Warsaw, registration
may take more than one year, but should not take longer than one month in courts
that cover provincial locations.

Real Estate Sales Contract

Each contract (or declaration) concerning the creation or transfer of a right in rem
over real property must take the form of notarial deed in order to be valid. Notarial
deeds are signed immediately after an oral hearing in the presence of the parties and
the notary.

In dealings between consumers, the notary prepares the sales contract. In business re-
lationships, notaries often accept drafts that have been pre-negotiated and agreed be-
tween the parties (and prepared by themselves or, more often, by their attorneys).
Nevertheless, the notaries remain responsible for the validity of the deed.
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The concept of preliminary contract exists and is very popular in Poland. Preliminary
contracts should specify the essential terms of the future contract (e.g. the property
and the price) in order to be valid. In addition, they should also specify the date by
which the future contract should be executed, failing which each party may unilater-
ally fix such a date within a year of signing the preliminary agreement (and if neither
party does so within a year — the preliminary agreement expires). The preliminary
contract is not equivalent to a sales contract (as in French law) and a final sale
agreement must always be executed in order consummate it.

A preliminary contract may have two effects: “weak” and “strong”. The weaker ef-
fect consists in the possibility of the non-defaulting party claiming damages from the
defaulting party. Such damages, however, are limited to the “negative interest of the
contract” (e.g. costs that the non-defaulting party incurred in anticipation that the fu-
ture contract would be executed). To avoid this limitation on damages, parties often
stipulate contractual penalty clauses. The stronger effect comes down to the capacity
to sue the defaulting party for specific performance. In such a case, a court judge-
ment replaces the final (sales) contract.

A preliminary contract that contains the essential terms of the future agreement has a
weak effect. If the preliminary contract also fulfils other requirements for the validity
of the future contract (especially as to the form), it has both weak and strong effect,
and the non-defaulting party may choose one of the claims described above. In other
words, if the preliminary contract for the sale of real property has a simple written
form — the non-defaulting party may only claim damages from the defaulting party.
If it is concluded in the form of a notarial deed — the non-defaulting party may sue
the defaulting party either for damages or for specific performance.

The future purchaser’s claim to buy the property may be registered in the mortgage
register, which is the rule in business dealings (especially if the term for the conclu-
sion of the final sale is long). In a sale between consumers, it is far less common.

There are no official forms for sales contracts in Poland. However, drafts used by no-
taries in typical “repetitive” transactions, such as the purchase of apartments or
houses, are quite standard.

There are a number of manuals available containing forms of purchase contracts, but
they are far from being accepted as “officially binding” guidelines.

Please see Attachment no 2 for the typical form of a sales contract.

Transfer of Ownership and Payment

The transfer of real property under Polish law is “causal” — both materially (existence
of a valid obligation to transfer) and formally (causa must be mentioned in the trans-
fer deed). In principle, the contract (sale, exchange, donation, etc.) transfers the own-
ership of the real property by itself, without the need to execute a separate transfer
deed. However, the contract may stipulate otherwise, and in particular may provide
for a future term or condition of transfer. In such a case, a separate transfer deed is
necessary, as the ownership of real estate may not be transferred conditionally or
with a future term.
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The payment of the purchase price may not be a condition of transfer, which some-
times causes serious practical problems.

The ownership title is transferred upon execution of the contract, and registration in
the mortgage register has mere declarative effect. However, registration is necessary
for the validity of the transfer (and creation) of perpetual usufruct as well as for the
creation of separate premises.

Making the payment ‘“simultaneous” with the transfer of ownership is always the
subject of heated debate, even more so as notaries usually refuse to make a break in
the process of reading and signing (e.g. after initialising the contract) to allow the
parties to settle the accounts. In business dealings, guaranteed cheques or escrow ac-
counts are often used (though notarial escrows are rather rare), as well as parent
company guarantees or other forms of security. In consumer-to-consumer relations, it
still sometimes happens that cash is brought to the notary’s office (although far less
frequently than before). If the acquisition is financed by a bank loan — it is less of an
issue, as the payment is made by the bank directly to the seller’s account. Sometimes
the signing also takes place at the purchaser’s bank to make the payment quicker and
more secure.

If the parties do decide to defer payment — various forms of security may be used.
Those most frequently encountered are the mortgage (established by the new owner
in the acquisition deed) and voluntary submission to enforcement (see below).

The seller may enforce payment through execution, whether voluntary or following
court proceedings. Voluntary execution requires a submission made by the purchaser
in a notarial deed (usually in the sales contract) (art. 777.4 or 777.5 of the Civil Pro-
cedure Code). Such a notarial deed should then be granted the “enforcement clause”
by the district court (a formality, which takes a week or so). Voluntary submission to
enforcement is a rule in sales contracts with deferred payment.

Having acquired the property, the buyer will obviously have a claim towards any
other possessor, unless the other possessor’s title conflicts with the buyer’s (e.g.
lease, usufruct, easement etc.). This is the owner’s claim (rei vindicatio or actio
negatoria). The owner must not take over possession from the possessor by himself
(even if such possessor does not actually have a title or is in bad faith) — he must get
a court judgement and instruct a bailiff. If the owner acts of his own accord, the pos-
sessor will have a valid claim against him (possessor’s claim or actio possessoria).

Taking over possession is a practical issue requiring some degree of diligence by the
buyer. It sometimes happens that possession is transferred before the title is secured.

Seller’s Title

Although the Polish system is causal, it is in principle sufficient to check just the
seller’s title, provided that the buyer is in good faith and that there are no other cir-
cumstances excluding the principle of public faith in the mortgage registers (see
point 2.5). If such circumstances do exist (which is rare), more in-depth checks are
recommended (in extreme cases — going back up to 30 years, which is the bad faith
usucaption period). If there is no mortgage register for the property, it is advisable to
have the seller create one before signing the contract.
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A good faith buyer will only take over those encumbrances that are registered in the
mortgage register, provided that there are no circumstances excluding public faith in
the mortgage registers. There are some minor exceptions to this rule (e.g. “necessary
road” easement).

If there are registered encumbrances that the buyer does not want to take over (e.g. a
mortgage), part of the price may be paid directly to the beneficiary of the encum-
brance in return for his/her agreement to waive the right. The beneficiary’s statement
should be executed in writing, with notarised signatures, and may be attached to the
transfer deed. The deed would then contain a motion to delete the encumbrance, thus
ensuring an unencumbered transfer.

Title insurance has become quite popular in Poland, especially in business transac-
tions. The increased demand for this product has two basic sources. Firstly, some-
times the purchaser has to buy the property without the benefit of public faith in the
mortgage registers (this includes pending restitution claims). Secondly, registration
still takes a long time, especially in larger cities. This is an issue in cases where reg-
istration has constitutive effect (e.g. mortgage or perpetual usufruct). In these cases,
the insurance covers not only the title but also the effective registration of the mort-
gage or perpetual usufruct. The costs of title insurance range generally from 0.35% to
0.5 % of the real property value.

According to a general rule, the purchaser enters into a lease encumbering the sold
property but has the right to terminate it with the observance of statutory notice peri-
ods (unless cumulatively: (i) the lease was concluded for a fixed term and (ii) the
property has been handed out to the tenant and (iii) the lease has a certain date, in
which case the lease may only be terminated in accordance with its provisions).
However, the principle of public faith in mortgage registers prevails over this rule,
which means that a good faith buyer will only take over those leases registered in the
mortgage register. A good faith purchaser is one who, despite due diligence, was not
aware of the existence of leases.

The seller usually reveals the leases in the sales contract. The existence of undis-
closed leases is a legal defect in the property and gives raise to various legal warranty
claims (see below).

Defects and Warranties

The responsibility of parties other than the seller for legal and physical defects is lim-
ited to indemnities (general rules of contractual responsibility). In the case of prop-
erty agents, lawyers and other consultants — it will depend on the provisions of the
contract between them and the buyer. Notaries and lawyers are not responsible for
physical defects.

The seller’s responsibility is twofold. Apart from the general regime of contractual
responsibility for damage, the seller is responsible under the regime of legal warranty
for physical and legal defects. The claims under warranty include a reduction of the
price, repairs to the defects and rescission of the sales contract. The term of the legal
warranty is three years for buildings, and one year for other assets. The purchaser
must inform the seller of the defects within a month of learning of them (in business
dealings — immediately), otherwise he loses legal warranty claims.
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The seller is not usually responsible for zoning laws or other administrative restric-
tions, unless a specific representation was made in the contract in this respect. How-
ever, property agents and lawyers may be liable for such “defects”.

See Attachment no 3 for a typical clause used in business dealings.

The buyer of real estate may become jointly and severally responsible for only two
kinds of the seller’s debts: (i) tax arrears (all kinds of taxes and not just land tax, as
well as social security premiums) and (ii) debts related to the seller’s business (or
farm). The buyer will be responsible for the seller’s taxes if he buys a property form-
ing part of an enterprise (but not necessarily the whole enterprise). On the other
hand, the purchaser will be responsible for the seller’s business debts (or debts re-
lated to a farm) only if he takes over the enterprise (or the farm) as such, and not just
the property.

In both cases, the responsibility is capped at the value of the purchased property (or
enterprise/farm). In order to avoid any risk of tax responsibility, the buyer (with the
consent of the seller) may demand a certificate from the tax office that indicates the
exact amount of the seller’s arrears. If the transfer takes place within three days of is-
suing this certificate — the purchaser will only become responsible for the amount in-
dicated in it (even if the correct amount is higher). It often happens that the arrears
appearing in the certificate are paid by the purchaser directly to the tax office. Re-
sponsibility for business debts may only be excluded with the consent of the creditor.
Direct payments by the purchaser to the seller’s business creditors are also quite
common.

Administrative Permits and Restrictions

As a rule, no administrative permits are required in a typical conveyance of a resi-
dential property. The most important exceptions are listed below:

If a developer signs a contract in which it undertakes to construct a building and
transfer the ownership of premises that will be located in it, then he must have a
building permit in order for the contract to be valid (see below point 5.3). It is the
duty of the notary to check whether such a building permit exists.

If premises are sold in a newly constructed house (block), the developer should first
obtain a special certificate from the local architecture authority confirming that the
premises may be considered “independent” (although it is not a permit sensu stricto).
In such a case, the notary is obliged to check this certificate, as well as plans of the
property enabling him to calculate the shares in common parts. These documents are
attached to the deed.

The notaries are also obliged to check the master plans and excerpts from the land
register in order to ascertain whether the property is zoned for agricultural use or not
(and 1if it is — the pre-emption right of the tenants and the Agricultural Property
Agency will apply).

In certain cases, the acquisition of real estate by foreigners requires a permit of the
Minister of Internal Affairs (see point 6.3).
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Where a property worth more than 50,000 Euro is sold by a state-owned enterprise, a
permit of the Minister of State Treasury is required, otherwise the transaction is null
and void. However, this permit is not needed in the case of companies whose sole
shareholder is the State Treasury when, according to the company’s Articles of As-
sociation, the consent of the shareholders meeting should be obtained for such trans-
actions, or when property is sold during liquidation or bankruptcy proceedings.

In other cases, it is not obligatory to check master plans, planning, building, occu-
pancy or other permits, or environmental contamination, but buyers (or their lawyers)
often do so.

Public bodies may have pre-emption rights with respect to certain types of real prop-
erty. The most important cases are listed under point 1.6. Other statutory pre-emption
rights are far less common and mainly concern port authorities (with respect to prop-
erties located in ports) and managers of special economic zones (with respect to
properties located in such zones).

Save for the pre-emption right vested with the Agricultural Property Agency and
transition periods lasting until 1 May 2016 (with respect to agricultural properties)
and until 1 May 2009 (with respect to second houses), during which European Eco-
nomic Area residents need to obtain a permit for the acquisition of real estate, there
are no other restrictions on the acquisition of agricultural land.

In cases where a permit is necessary for the validity of the contract, it is the responsi-
bility of the notary to make sure that it exists. The buyer’s lawyers also need to check
this.

In cases where a permit only adds value to the property, it is the responsibility of the
buyer (and his lawyers) to check its status.

Transfer Costs

The level of notary and registration fees depends on various factors, such as the par-
ties (e.g. public bodies), the category of the property (agricultural, apartment, etc.)
and the value of the property. They are subject to statutory tariffs and are calculated
based on degressive rates with caps. The cap on notarial fees is six times the average
salary (around 3,000 euro) and the cap on registration fees may be either 20,000, or
10,000, or 5,000 PLN (4,500, 2,250 and 1,625 euro respectively). There are also
fixed fees (at very low levels 7 — 10 euro) for certain kinds of registrations.

The notarial fee for the transfer of a property worth 100,000 euro would amount to
approx. 660 euro (and approx. 1,480 euro for a property worth 300,000 euro) plus
22% VAT. The registration fee would be 1,070 euro for a property worth 100,000
euro, and 3,070 euro for a property worth 300,000 euro. The calculations above as-
sume that no exemptions or discounts apply (e.g. in the case of apartments, notary
fees would be twice as low, and registration fees — four times as low).

The transfer of real estate may be subject to either VAT or stamp duty (tax on civil
transactions). VAT will apply if the sale is made by a professional, unless the prop-
erty fulfils certain conditions (it is considered “used” in the case of buildings and
apartments, or it is not developed or zoned for development in the case of land).
Sales made by individuals not conducting business activities are not subject to VAT.
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The base rate of Polish VAT is 22%, but a 7% rate applies in certain cases (e.g. sale
of apartments).

If the sale of real property is not subject to VAT, it is subject to stamp duty at the rate
of 2%. The sale of agricultural properties is not subject to any transfer taxes.

The notary is responsible for the collection of stamp duty (and registration fees).
VAT is paid directly by the seller to the tax office.

Real estate agents are mainly active on the secondary market, however they some-
times represent developers on the primary market too. It would be correct to say that
in larger cities they are involved in around 50% of secondary market transactions.

The agent’s commission may range from 2.9% to 3.5% of the value of a property and
usually the agents receive commission from both sides of the transaction. In some
cases, when the value of the property is over 50,000 Euro, it may be possible to ne-
gotiate the agent’s fee.

Buyer’s Mortgage

If the acquisition is financed by a bank, the bank will obviously require a mortgage
to be established on the property. Under Polish Banking law, establishing a mortgage
in favour of a bank does not require a notarial deed. The buyer consents to mortgag-
ing his future property in the loan agreement in simple written form, on the condition
that he acquires it. The loan is disbursed immediately after signing the sales contract,
and the bank sends a special statement to the mortgage register court, which is suffi-
cient to register the mortgage. The period between disbursement of the funds and
registration of the mortgage is usually secured by the loan repayment insurance, paid
by the buyer.

24



Real Property Law — Poland Report

4. Special Problems concerning the Sale of Real Estate (Cases)

4.1

4.2

The Conclusion of the Contract

After inspection, the buyer informs the seller that he wishes to buy the house. There-
after, both of them sign a written contract, which states that the seller will sell and
the buyer will buy the house under the usual conditions. The purchase price is also
indicated in the written document. What, if any, legal effect does this document
have?

If a preliminary or a conditional sales contract contains essential terms of the sale
(e.g. the property and the price) and is concluded in notarial form, then it is fully en-
forceable, which means that either party may sue the defaulting party for specific
performance. The decision of the court will replace the final contract and will convey
ownership. It will also serve as a basis for registration.

If the agreement is signed in simple written form, then none of the parties may sue
for specific performance. However, the non-defaulting party may claim damages
from the defaulting one. In the case of a conditional agreement, damages are not lim-
ited by law, but in the case of a preliminary agreement they are capped at the “nega-
tive interest of the contract”, which basically means transactional costs (see point
3.2). These statutory indemnification rules have relatively little meaning in practice,
given the fact that in such “forward purchase” arrangements either (i) the parties
stipulate contractual damages clauses, or (i1) the purchaser pays an advance payment
(if the purchaser withdraws — he loses it, if the seller withdraws — he has to reimburse
double the amount of the advance payment). Unless otherwise agreed, both the con-
tractual penalty and the advance payment play the role of “liquidated damages”, i.e.
the indemnity is due in the agreed amount, regardless of the exact amount of damage
caused.

Seller’s title

A has sold real property to B. Now, B wishes to sell it to C. However, before entering
into the contract, C discovers that the sales contract concluded between A and B was
invalid,

a) because it lacked the required form;

b) because A did not possess legal capacity;

c) because an administrative permit required for the contract was never applied for.
May C go ahead with the contract nonetheless and acquire the property validly?

If C knows that B’s title is defective (for whatever reason), he may not enter into a
valid sales contract, as he would be in bad faith, which excludes public faith in the
mortgage registers. In such a case, the rule of nemo plus iuris in alium transferre
potest quam ipse habet would apply directly (one cannot acquire title from a non-
owner).
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A sells his property to B, who pays the purchase price and has the transfer registered
on the land register. Only afterwards, it turns out that A was not the true owner. B
has however relied in good faith on A’s title. (This may happen, for e.g., when the
seller was believed to have inherited the property from his uncle under a will, but
another will is subsequently found in which the uncle leaves his entire assets to a
charity. To make the case more interesting, let us suppose further that the seller has
become insolvent and cannot repay the money.)

How is B protected?
May he retain the property?

How is the buyer protected if, during the transaction, it transpires that the seller is
not the true owner?

All depends on whether A’s title was registered in the mortgage register. If it was
and B was acting in good faith, he would acquire the title. If A’s title was not regis-
tered, B could not acquire the property, regardless of his good or bad faith, or the fact
that he had paid the price or was himself registered. Registration of the purchaser
does not cure the defects of the acquisition.

B’s claim against A will be based on unjust enrichment (repayment of the price). The
true owner will sue B with rei vindicatio (owner’s protection claim) and the title will
be checked and finally established in the litigation. However, if B, acting in good
faith, has incurred costs related to the property, he may claim reimbursement from
the owner (as a rule, only “necessary” spending will be reimbursed) and may retain
the property until this is done. If B, acting in good faith, has constructed a house (or
another structure) on the land, he may require the owner to transfer the property to
him against remuneration (which means that he would have to pay the price a second
time).

If it transpires that the seller is not the owner before the contract is signed, the pur-
chaser will simply withdraw from negotiations. If the lack of title becomes apparent
after the signing of the contract but before the payment of the price, the purchaser
will not have to pay, as the contract is still ineffective on the seller’s side (which, ac-
cording to the “causality” principle, also invalidates the buyer’s undertaking).

After the parties have signed the sales contract, but before its registration, a creditor
of the seller distrains upon the property in order to enforce a judgement against the
latter.

Are there risks for the buyer (e.g. of loosing his payment)?
How may the buyer protect himself (e.g. through the drafting of the sales contract)?

The buyer should not incur any risk in such a case, provided he has acted in good
faith (i.e. provided that he didn’t know about the distraint). Distraint on a property is
good as against the purchaser only if it is registered prior to the sale (and not prior to
registration of the sale). However, the buyer will need to sue the bailiff and obtain
cancellation of the distraint from the district court (not the mortgage register court) —
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unless the bailiff agrees to withdraw the distraint amicably. The mortgage register
court will strike out the distraint mention based on the judgement of the other court
(or the bailiff’s withdrawal).

If the buyer acts in good faith, and the seller’s title is registered, the buyer may rely
on the contents of the mortgage register. It is very common to mention in sales con-
tracts that no enforcement proceedings exist over the property (which is a reinforce-
ment of the legal presumption of the buyer’s good faith).

Payment
The buyer pays late. What are the seller’s remedies?

May the seller rescind the contract?
Does the buyer have to pay a (statutory) penalty or is he liable for damages?

Late payment of the price does not authorise the seller to rescind the contract. He
may sue the buyer for the price (together with penalty interest and indemnification,
as long as the total sum does not exceed the amount of the actual damage). If the
payment was not secured with a mortgage, the seller may obtain an injunction on the
property (forced mortgage, ban on transfers, etc.). If the payment was secured by a
mortgage and voluntary submission to enforcement, the seller may foreclose on the

property.

Defects and Warranties

Six months after the buyer moves in, a water pipe breaks and floods parts of the
house. The water pipe was put in when the house was built some decades ago.

In spring, the basement floods. Neighbours tell the buyer that the seller used to com-
plain to them that the flooding happened every year in spring.

An extension on the house has been built without the necessary permit from the
building authorities. Now, the authority asks the buyer to tear down the extension.
The seller claims that he did not know that the permit was missing, since the exten-
sion had been built years ago by a previous owner.

For which of these defects is the owner/buyer liable if the contract contains a clause
which excludes the seller’s liability, i.e. by stating that the buyer accepts the property
in the state in which it is on the date of conclusion of the contract? What are the buy-
er’s remedies?

Legal warranty for defects may only be excluded by an express statement. A general
statement that the buyer knows of the state of the property at the time of conclusion
of the contract is not sufficient if the buyer proves that he was unaware of a specific
defect before signing; such a statement may only shift the burden of proof.

The importance of the “defect” should always be assessed in the context of the case.
A breakage in a pipe that is several decades old might be considered normal (rather
than defective) and thus legal warranty would not cover it.
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On the other hand, the flooding of a basement would most probably be considered a
defect, as it is not normal for basements to “regularly” flood. The seller will be re-
sponsible, unless the buyer knew about the regular flooding. In fact, the seller’s re-
sponsibility for “dissimulated defects” (which seems to be the case here) is even
more severe, as the seller is deemed obliged to inform the buyer of the defects.

The seller is responsible for defects irrespective of whether he/she knew about them.
The lack of a building permit is clearly a defect and the seller will be responsible for
all the consequences.

As mentioned under point 3.4, the buyer’s remedies include: (i) a claim to repair (e.g.
the pipe), or (ii) a claim to lower the price (if the defect is not repairable but the
buyer does not intend to rescind the contract), or (iii) rescission of the contract.

After the parties have signed the sales contract, the house burns down. What are the
consequences for the contract?

May the buyer rescind the contract or does he have to pay the purchase price?

May the seller rescind the contract? Is he liable for damages? Is there voluntary or
mandatory insurance available in these cases?

The transfer of the risk of casualty damage is associated with the transfer of posses-
sion of the property (which is not necessarily at the actual moment of signing the
contract). If possession had been transferred at the time of the fire — the buyer would
bear all such risks and would have to pay the price, with no possibility of rescinding
the contract. However, if possession had not been transferred at this stage, the
seller’s delivery (handing over of the property) becomes impossible and the contract
expires by virtue of law (there is no need for either party to rescind the contract). In
such a case, the buyer may require reimbursement of the price, if he has already paid,
and will have to transfer back to the seller any “remaining” part of the property.

The seller is liable for damages according to general rules of contractual responsibil-
ity. He would not be liable if the damage was accidental.
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5. Sale of a house or apartment by a building company

5.1

5.2

(vente d‘immeuble a construire/Bautrigervertrag)

Statutory Basis

There are two different legal regimes regulating the sale of future apartments (or
houses) by a “building company”. One applies to “commercial” developers and the
other to co-operatives.

Art. 9 of the Law on the Ownership of Apartments!> regulates the sale of “future”
apartments by a developer. This law only applies to apartments to be held in owner-
ship. The sale of future houses by private developers is not regulated by law.

The law dated 15 December 2000 on Housing Co-operatives!® regulates the sale of
future apartments and houses by co-operatives. It concerns both co-operative rights
to apartments and houses, and full ownership of apartments and houses. The co-
operative system is very insecure, as the co-operative member must always pay the
amount corresponding to actual cost of construction of his apartment (house), no
matter what the provisions of the contract!’? say. Co-operative developments are, by
definition, financed by their members and there is no mechanism protecting members
against the default of other members.

In addition, various provisions of the Civil Code apply to forward sales of apartments
and houses, including art. 385.1 — 385.3 on forbidden contract clauses, art. 384 on
contract forms, etc.

There is also a draft law on the protection of buyers in development contracts, which
is being elaborated by the Ministry of Infrastructure (September 2004). Its main ob-
jective is to secure the funds paid by future owners before the delivery of the apart-
ments (or houses). At present, there is no regulation giving such protection to cus-
tomers.

The Unfair Terms Directive was introduced to the Civil Code in 2000 (art. 385.1 —
385.3). Given the relatively short period of time since accession, there has not been
any significant influence of ECJ jurisprudence.

Procedure in general

Please describe the procedure for a standard contract: A construction company (the
“builder”) buys a large piece of land and splits it up into several smaller plots. On
these plots, it plans to build town houses. The builder sells the smaller plots, with the
houses (which have not yet been built), to several buyers. Let us assume that all the
buyers are consumers, and that the builder uses his own standard contract terms.

15 dated 26 June 1994 (Dz. U. 2000, no. 80, item 903).
16 (Dz. U. 2003, no. 119, item 1116).
17 Supreme Court Judgement of 19 May 1989, III CZP 47/89.
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Are such contracts governed by any special regulation?

When does the buyer have to pay the purchase price (e.g. after termination of the
building or according to the state of progress of construction)?

Are there statutory warranties for material defects?

As mentioned above, the sale of future houses by private developers is not, as yet,
regulated by law (apart from general regulations on unfair contract clauses, etc.).
This is a source of market pathology, which results in regular fraud and bankruptcy.

Although the sale of future houses by co-operatives is regulated, this regulation is not
complete and is generally far from perfect. It requires that the contract contain cer-
tain clauses, e.g. terms of payment of the price (called “construction contribution” in
Polish co-operative relations), the means of calculating this contribution, a descrip-
tion of future premises, etc. It does not protect the co-operative member against ex-
cessive construction costs or a lack of financing by other members. The contract
should be executed in simple written form and can be terminated by any member
without reason. Termination by the co-operative is only possible if a member has not
fulfilled his contractual obligations to cover the cost of investments. This is a
“advance sale” so the actual transfer of ownership requires that a separate sales con-
tract be executed.

Let us assume that the builder does not sell a single house, but an apartment in a
condominium which he is planning to build. Are there any differences as compared
with the previous case?

There is no difference as far as co-operatives are concerned.

Unlike the advance sale of houses, the advance sale of apartments by private devel-
opers is regulated and the contract should fulfil the criteria listed in point 5.3. There
are no statutory requirements as to the payment of the price (typically it is paid ac-
cording to the progress of the works) or warranties for defects (the general regime

applies).

Another variation: Let us assume that the builder has bought an old house which he
wants to renovate and split up into separate apartments. He sells the apartments be-
fore completing the renovation. What, if any, are the differences as compared with
the first and second cases above?

Sale of apartments in an existing (renovated) building is only regulated in the Law on
Housing Co-operatives, but this regulation does not differ from the general one
(newly built buildings). It is not regulated by the Law on Ownership of Apartments.

Conclusion of the Contract
Law on Ownership of Apartments:

The following conditions should be met in order for the advance sales contract to be
valid: (i) the developer must be the owner of the land, (ii) the developer must have a
building permit, (iii) the contract should be executed in the form of notarial deed and
(iv) it should be registered in the mortgage register. Given the fact that in the vast
majority of cases some of these conditions are not fulfilled, most advance sales con-
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tracts are invalid. This is a very serious defect in the law, as the negative conse-
quences of the contract being invalid are in fact on the side of the consumer (whose
only claim is based on unjust enrichment of the developer).

Law on Housing Co-operatives:

None of the requirements provided in the Law on Ownership of Apartments applies
in the case of housing co-operatives. The contract for the building of the apartment
should be executed in simple written form and must contain certain elements, such as
a description of the premises, the means of calculating construction costs, a payment
schedule, etc. Both parties may terminate the contract, but the co-operative may only
do so in the case of breach by a member, which makes the building of apartments
very difficult or impossible. Another important difference with the Law on Owner-
ship of Apartments is that following the signing of the contract, the member acquires
the “expectation” of a co-operative right to the apartments (or an expectation of full
ownership of the apartment), which is a tradable in personam right.

Payment

There are no statutory rules concerning the method of making payments. As men-
tioned above, a draft law is being elaborated that will deal, among other things, with
developers’ escrow accounts.

The buyer may submit to voluntary enforcement, as described under point 3.3.

Guarantees or insurance are very rare. The only practical security under the Law on
Ownership of Apartments is the registration of the future owner’s claim in the mort-
gage register.

At present, Polish law does not grant any security to the effect that the buyer will pay
if he/she is sure to become the owner. The only practical solution at present is to buy
apartments that are ready, rather than those that are still to be constructed.

The Law on Mortgage and Mortgage Registers provides for a possibility of gradually
paying off the mortgage securing the construction loan. According to the general
rule, in the case of division of the encumbered property (e.g. through the creation of
separate apartments), the mortgage covers all the newly created properties (joint
mortgage). However, if the owner has paid the full price and the construction loan
contains the relevant provisions, the main mortgage may be annulled over his apart-
ment.

There are no statutory rules as to whether the buyer must pay before or after the
building is finished. In almost 100% of cases, the buyer pays according to progress
of the works.

The buyer usually finances his purchase with a bank loan. Such a loan can be secured
with a mortgage only after the apartment has been created (e.g. after acquisition).
The period between disbursement of the loan and creation of the mortgage is usually
covered by loan repayment insurance. If the developer took a loan himself — the main
mortgage would be cancelled as described above, in order for the buyer’s bank’s
mortgage to be registered with highest rank.
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It also sometimes happens that the developer, rather than take out a loan himself, ar-
ranges loans for his customers.

Builder’s Duties - Protection of Buyer

Typically, floor plans, or at least apartment plans, are attached to the advance sales
contracts. A certain degree of tolerance (2-5%) is often stipulated. In some cases,
more detailed specifications may be attached, but this is far less common.

The contracts usually set out a date for termination of construction (with a possibility
of an x month extension). However, there is not much that the buyer can do if delays
do occur. In housing co-operatives, members can do little more than replace board
members. Under the Law on Ownership of Apartments, it is theoretically possible for
the court to appoint a new developer to continue the execution of the contract at the
cost and risk of the previous developer.

The buyer’s claims are as described above under point 3.5. The buyer doesn’t have
any direct claims against the subcontractors, unless they were contractually assigned
to him.

Builder’s Insolvency

Let us suppose that the buyer buys an apartment on the third floor of a building yet
to be built and that the builder goes insolvent after completing the basement. Is there
any protection for the buyer?

At present, the only protection for a buyer against the developer’s insolvency is get-
ting title to the apartment (or to the land — it sometimes happens that developers sell
a relevant share in the land to their customers upfront, although it may seriously
complicate the financing). If this is not possible — the buyer will have to file his claim
with the bankruptcy estate, but his claim will not have priority over other unprivi-
leged claims. The draft law on developers’ escrow accounts may exclude such ac-
counts from the bankruptcy estate and give certain privileges to the buyers.

Let us suppose that the buyer rescinds the contract because the builder is late in fin-
ishing the building and that there are numerous material defects in the completed
parts of the building. However, after the buyer has terminated the contract, the
builder goes insolvent. May the buyer expect repayment if he has already paid some
instalments?

The buyer’s claim will be addressed to the bankruptcy estate, with no privilege (as
the law stands today) over other claims.
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6. Private International Law

6.1

6.2

Contract Law

In Poland, both the legal regime of in rem rights and the regime of contracts related
to real estate are governed by lex rei sitae (Polish law). There are no exceptions to
this rule. As far as contracts are concerned, Polish law applies not only to contracts
creating or transferring in rem rights to real property, but also to those granting in
personam rights (e.g. leases).

There is no jurisdiction in cases where more “remote” contracts are subject to foreign
law (e.g. loans, securities, etc.). However, it is common practice to do so (e.g. large
cross border loans are usually submitted to English law; the same for FIDIC based
construction contracts). As their relation to the real property is not “direct”, such a
practice seems perfectly correct (provided, that there is a link between the contract
and the chosen legal system).

An obligation to transfer real property requires a notarial deed in order to be enforce-
able. According to Art. 12 of the Polish Private International Law, the form of the
contract is subject to the law of the contract (Polish law in the case of contracts re-
lated to real estate). However, it is sufficient to satisfy the requirements as to form of
the law where the act was executed (lex loci actus). This rule has very little practical
meaning as far as contracts as such are concerned. However, it does play an impor-
tant role as concerns powers of attorney. For example, under French law, a company
may grant a power of attorney to encumber real property in simple written form
(which is not possible under Polish law), and such powers of attorney executed in
France (even on behalf of a Polish company) may not be questioned in Poland.

Real Property Law

As mentioned above, lex rei sitae applies both to the regime of in rem rights to real
estate and to all contracts whose object is real estate. The relevant provisions of the
Polish Private International Law state:

Art. 24.1. Wtasno$¢ i inne prawa rzeczowe podlegaja prawu panstwa, w ktérym
znajduje si¢ ich przedmiot.

Art. 24.1. Ownership and other rights in property are subject to the law of the coun-
try where their object is located.

Art. 24.2. Nabycie i utrata wlasnosci, jak rowniez nabycie i utrata oraz zmiana tresci
lub pierwszenstwa innych praw rzeczowych, podlegaja prawu panstwa, w ktérym
znajdowal si¢ przedmiot tych praw w chwili, gdy nastapito zdarzenie pociagajace za
soba wymienione skutki prawne.

Art. 24.2. The acquisition and the loss of ownership, as well as the acquisition, the
loss and the change of priority of other property rights are subject to the law of the
country where the object of those rights was located when the event causing the
above mentioned effects took place.

Art. 24.3. Przepisy paragraféw poprzedzajacych stosuje si¢ odpowiednio do
posiadania.
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Art. 24.3. The provisions of the paragraphs above shall apply accordingly to posses-
sion.

Art. 25.1. Strony moga podda¢ swe stosunki w zakresie zobowiazan umownych
wybranemu przez siebie prawu, jezeli pozostaje ono w zwiazku z zobowiazaniem.
Art. 25.1. The parties may submit their contractual obligations to the law of their
choice provided that it has a link with such obligation.

Art. 25.2. Jednakze gdy zobowiazanie dotyczy nieruchomosci, podlega ono prawu
panstwa, w ktérym nieruchomos¢ jest potozona.

Art. 25.2. However, obligations concerning real estate shall be subject to the law of
the country where the real estate is located.

According to the Supreme Court Judgement dated 8 January 2004 (I CK 39/03), it is
possible to celebrate a transfer of real estate located in Poland in another state. In
such a case, the contract will still be subject to Polish law, but its form may comply
either with Polish law, or with the law where the contract was signed. The mortgage
register court may not refuse the registration of such a transfer deed, but some practi-
cal issues may arise, e.g. as to the formal requirements of the foreign law, etc.

Restrictions on Foreigners acquiring Land

According to the Law on Acquisition of Real Estate by Foreigners!8, the acquisition
of real estate by foreigners may be subject to the authorization of the Minister of In-
ternal Affairs (issued after consultation with the Minister of Agriculture, in the case
of agricultural properties, and the Minister of Defense). A foreigner is an individual
not having Polish citizenship, a company with its seat abroad or a Polish-registered
company controlled by foreign individuals or foreign companies. The most important
exception applies to individuals and companies from European Economic Area, who
do not need any authorization to acquire real estate, except in the cases of agricul-
tural property (until 1 May 2016) and second houses (until 1 May 2009). Other ex-
emptions involve the acquisition of up to 4,000 m” of undeveloped urban land by a
Polish-based and -controlled company, foreclosure by foreign banks on mortgaged
properties, or the acquisition by foreign individuals residing in Poland for more than
5 years after being granted a permanent residency card (or for more than 2 years if
married to a Polish citizen).

In certain cases acquisition of real estate may require other permits. The need to ob-
tain such a permit is not related to the purchaser being a foreign party, but, in practi-
cal terms, it may be “politically relevant”.

Practical Case: Transfer of Real Estate among Foreigners

Let us suppose that a couple of nationals of another EU Member State own a vaca-
tion home in your country. They consider transferring ownership either to their chil-
dren (as a gift) or to another couple, who are nationals of the same Member State as
them. If possible, the parties want to conclude all necessary contracts in their state of
origin. They ask a local lawyer/notary there to prepare the transaction. This law-
yer/notary asks you about the easiest way for the parties to do this. What do you rec-

18 dated 24 March 1920 (Dz. U. 2004, no. 167, item 1758)
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ommend — or what is considered to be best practice?

Firstly, a foreign purchaser of a vacation house (“second house” or “residence secon-
daire”) will need a permit from the Minister of Internal Affairs (until 2009). This
does not concern foreigners that are statutory heirs of the sellers (e.g. children), or
foreigners with a permanent residency card for more than 5 years, or for more than 2
years if they are married to a Polish citizen.

It would be far more practical to execute the sales contract before a Polish notary
(Polish notaries may only practice in Poland), or, if there is a need to execute it
abroad, before a Polish consul in the relevant country. As mentioned under point 6.2,
the sales contract may also be executed before a foreign notary, provided that he is
allowed to do so under his legal system (the contract will remain subject to Polish
law which the foreign notary is unlikely to know).
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7. Encumbrances/Mortgages (and Land Charges)

7.1

7.2

Types of mortgages/land charges

In Poland, there currently exists only one in rem security on real property — the mort-
gage (hipoteka), which is accessory in nature. No non-accessory land charge (dfug
gruntowy) exists yet, but a draft law is being elaborated to introduce such a concept.

The mortgage is regulated by Arts. 65 — 112 of the Law on Mortgage and Mortgage
Registers. The following categories of mortgage may be distinguished: (i) ordinary
“contractual” mortgages, (i1) capped mortgages (hipoteka kaucyjna), securing a debt
resulting from an existing relationship but whose exact amount is not yet known —
capped mortgages are thus accessory to the legal relationship, rather than to the debt
itself, (iii) joint mortgages (hipoteka tqczna) — one mortgage encumbering several
properties, which may be either statutory, in the case of a division of the property, or
contractual, (iv) forced or “compulsory” mortgages (hipoteka przymusowa) — secur-
ing a possible claim under an interim injunction or a claim under an enforcement title
and (v) mortgages on a mortgaged receivable.

The most popular are bank mortgages (which are capped in most cases) and ordinary
mortgages (e.g. securing future instalments of the purchase price). Joint mortgages
are established in portfolio acquisitions.

Under Polish law, the mortgage is an in rem security on real property (which may
found a claim against a third party purchaser).

Setting up a mortgage
The bank grants a loan to the debtor. What steps does the bank have to follow in or-
der to establish a security right over real property owned by the debtor?

Firstly, the bank and the customer have to agree on the terms of the loan. The loan
agreement will include the borrower’s consent to the mortgage being granted and to
the bank’s issuing of an enforcement title.

Once the loan is signed, the bank sends a statement to the mortgage register court
specifying certain terms of the loan (or the loan agreement itself) and requesting the
registration of the mortgage. Bank mortgages do not require a notarial deed in order
to be established — the court will register the mortgage based on the bank’s statement
in simple written form. The mortgage cannot be registered before the loan is signed,
as the legal relationship must exist in order for the condition of being accessory to be
met (the borrower cannot create a mortgage for himself). However, the mortgage
may be registered prior to disbursement.

The court then registers the mortgage. The period before registration is usually cov-
ered by loan repayment insurance. It should be noted that according to the internal
by-laws of the courts, bank mortgages benefit from a “fast-track™ registration proce-
dure.
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Although there is a law on consumer credit in Poland!?, it does not apply to loans
whose purpose is to finance the acquisition of real estate (including separate
apartments and co-operative rights), nor to loans whose amount exceeds 18,000 euro.

As arule, the creation of a mortgage requires the signing of a notarial deed of estab-
lishment by the owner and registration in the mortgage register.

Bank mortgages do not require notarial form — it suffices for the borrower to consent
to the mortgage in the loan agreement and for the bank to issue a special statement to
the court, based on which the mortgage is registered. In addition, bank mortgages
may encumber properties with no mortgage register — the mortgage is created by
simply filing the bank’s statement in the “set of documents” (zbidr dokumentow), a
file containing various documents relating to the given property.

Forced mortgages are registered on the basis of interim injunctions, enforcement ti-
tles and certain other official documents.

Statutory joint mortgages are created by operation of law, as a result of division of
the property.

Registration in the mortgage register has constitutive effect (with the exception of
bank mortgages created on properties with no mortgage register — see above). The
registration contains the following data: (1) amount and currency of the mortgage, (ii)
category of the mortgage, (iii) the number of contractual interests, (iv) the secured
receivable, (v) the term of payment, (vi) the creditor, (vii) the ranking, as well as
(viii) the date the motion was filed, the date of registration, the basis for registration
and the signature of the judge/court clerk making the entry.

The speed of registration depends on the court. In big cities, it may take several
months; in smaller ones, a week. As mentioned above, bank mortgages have registra-
tion priority according to the courts’ internal by-laws. If the process is really delayed,
it may help to address an “acceleration motion” to the President of the court.

Priority notices, mentioned under point 2.6, may also be used for mortgages. In fact,
such notices may secure the ranking of future rights, which means that priority may
be stipulated for a mortgage before the loan is signed (breaking the requirement that
the mortgage be accessory).

What are the costs for establishing a typical security for (a) €100,000.- and (b)
€300,000.-?

Lawyers’ fees depend on the contract with the client.

Notary fees: (1) mortgage securing a bank loan for residential purposes: (a) 100,000
euro — 165 euro, (b) 300,000 euro — 370 euro; (ii) other mortgages: (a) 100,000 euro
— 330 euro, (b) 300,000 euro — 740 euro.

Registration: (a) 100,000 euro — 540 euro, (b) 300,000 euro — 1,540 euro.

19 L aw on Consumer Credit dated 20 July 2001 (Dz. U. 2001, no. 100, item 1081)
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Stamp duty (tax on civil transactions): (i) in the case of capped mortgage — 19 PLN
(4 euro), (ii) in other cases — 0.1% of the amount of the mortgage, i.e. (a) 100 euro
and (b) 300 euro.

All the above costs are collected by the notary (if the notary executes the deed).

Causality and Accessoriness

Let us assume that the loan contract is invalid. How does this affect the mortgage -
assuming that all other requirements for creating a mortgage have been complied
with?

In Poland, a mortgage is accessory and may not exist without an underlying debt (or-
dinary mortgage) or at least an underlying legal relationship (capped mortgage). If
the loan contract is invalid, neither the secured debt, nor any legal relationship exists,
so the mortgage cannot survive. However, in the case of a transfer of such a mort-
gage (which is only possible together with the secured claim), the principle of public
faith in the mortgage registers will cover the existence of both the mortgage and the
secured debt (this only applies to ordinary mortgages, and not to capped or forced
ones).

Let us assume that the debtor-consumer has a statutory right to withdraw from the
loan contract. The debtor exercises this right after the mortgage on the real estate
has already been established. (This might be possible if the bank did not inform the
debtor properly about his right to withdraw and, as a consequence, the deadline for
the withdrawal has not yet expired.)

Can the bank still use the mortgage to secure its right to repayment of the loan?

This will depend on the legal nature of such a withdrawal. As it is not regulated by
law in Poland, the right of withdrawal may only result from the contract and will al-
ways be conditional upon (or will trigger) the immediate repayment of the loan. Con-
sequently, even though the loan is terminated, the debt under the loan still exists and
continues to be secured by the mortgage.

The debtor has repaid the loan for which the mortgage was granted. Now, he applies
for another loan. Can the old mortgage be used to secure the new loan (and if so,
under which conditions)? Or is it necessary to set up a new mortgage?

The old loan expires with repayment of the loan and may not be used to secure a new
one. A new mortgage should be created to this effect.

Let us assume that 30% of the mortgage loan has been repaid. Now, the mortgagee
wants to take up another loan for his business, amounting to 25% of the old loan, but
with a much higher annual amortisation and under a different interest rate. Can the
“free” part of the old mortgage be used to secure this loan? What has to be done in
such a case?

If only 30% of the loan has been repaid, the mortgage has not expired. If the parties
intend to secure a new loan with the free part of the mortgage, they would need to
change the terms of the mortgage. As it comes down to redoing the whole process,
creating a new mortgage would probably be simpler. In addition, the consent of the
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parties whose rights rank equal to or lower than the mortgage in question would be
necessary in order to change its terms.

Let us assume that the debtor has agreed on a loan secured by a mortgage. However,
the house to be financed has not been yet built, although its completion has been
agreed upon as a condition for the disbursement of the loan. Therefore, the debtor
wants to take up an interim loan from another bank. Can the mortgage be used to se-
cure this interim loan until it is replaced by the final mortgage? How does this hap-
pen?

As the creditors are different, the mortgage securing the main loan may not secure
the interim financing, even if the parties change the terms of the mortgage as in the
example above. The only theoretical possibility would be to refinance the interim
loan by the final one by way of assignment of the secured receivable. However, as
the terms of the final loan will probably be different, this would also involve the
changing of the terms of the mortgage. Summing up, creating two separate mort-
gages would be a much more practical solution under Polish law.

The bank and the mortgagor have agreed on a mortgage loan for a five year term at
a fixed interest rate. Now, this period is over, and both sides want to agree on a new
loan for another five years, but at a different interest rate. Can the old mortgage se-
cure the new loan?

If the loan has expired (and the debt has been repaid), the mortgage has expired as
well. A new one will be necessary to secure a new loan.

What if, in the last example, the mortgagee wants the new loan from another bank?
Could the old mortgage be used for the new loan? If yes, what steps need to be
taken? Is the consent of the old bank necessary?

A new mortgage will have to be established.

What if the new loan is not designed to finance property but a car or the mortgagee’s
company and is subject to different conditions, e.g. a higher interest rate and a
higher amortisation?

A new mortgage will have to be established.

The mortgagee runs a business and is in permanent need of credit. He agrees with
his bank on a maximum credit line, which is used for various different loans. Can
this credit line be secured by a mortgage? Are there special forms of mortgages in
such cases?

A credit line can be secured by a capped mortgage (the legal relationship exists, but
the exact amount of the debt is unknown).

In your legal system, is there anything like an independent/abstract promise of pay-
ment (garantie personelle autonome/cédule abstraite)? If so, can it be secured by a
mortgage?

The only kind of abstract promise of payment that is accepted by the Polish law is a
bank (or insurance company) guarantee. Theoretically, it could be secured by a
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mortgage but, given the quality of the issuer, such an instrument is good enough in
itself.

Can a mortgage also be set up in favour of the land owner (Eigentiimergrund-
schuld)? Can this be done without a loan contract? Could he set up the mortgage
“on stock” when negotiating with several banks? How is a pre-existing mortgage as-
signed to a later loan?

May the owner reserve priority to himself for a future mortgage?

Under Polish law, the owner cannot create a mortgage for himself.

Enforcement and other rights of the bank

The debtor did not pay the interest or did not repay the loan. Therefore, the bank
wants to enforce the mortgage/land charge.

Please describe the main steps of the enforcement procedure!
Is a court decision necessary to render the mortgage enforceable?

How long does the enforcement procedure usually take before the bank receives the
proceeds of the mortgage? Can the debtor slow down the procedure, especially if the
mortgage is on his residential home? Can the bank act in receivership in the mean-
time (Zwangsverwaltung)?

Can the bank sell the real estate without foreclosure, i.e. without a court decision
and a compulsory auction? Can the owner grant the bank the right to purchase or
the power to sell the property by means of a normal real estate sales contract (in the
event that the loan is not repaid)?

Are there any instruments for public administration or courts to stop or suspend
foreclosure for social or economic reasons?

What happens in the event that insolvency procedures over the debtor’s estate are
initiated? Will the foreclosure procedure be barred? How are the mortgagee’s rights
protected in an insolvency procedure?

The first step necessary to foreclose on the mortgage is obtaining the enforcement ti-
tle. Banks may issue such titles themselves, provided that the debtor agreed to them
doing so (e.g. in the loan contract). In other cases, debtors usually submit themselves
to voluntary enforcement proceedings in the notarial deed establishing the mortgage.
If neither of the above cases applies, the creditor will need to obtain a court judge-
ment.

Secondly, the enforcement title should be granted an “execution clause” by the rele-
vant district court. This is just a formality, the purpose of which is to check the for-
mal correctness of the enforcement title, and should not take more than a week (one
— two days in most cases).

Then, the creditor chooses a bailiff, files a motion to start enforcement proceedings
attaching the enforcement title, and pays an advance towards the bailiff’s fees.
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The bailiff distrains on the property by filing a notice with the mortgage register
court. The distraint is registered and from that moment on is opposable to third par-
ties (any purchaser would take over the pending enforcement proceedings). If a third
party knew of the distraint before it was registered, he/she will be subject to it from
the moment he learned of its existence.

Along with the distraint, the bailiff addresses a final request for payment to the
debtor. Usually, the debtor continues to manage the property, unless he is denied
management for important reasons.

The bailiff instructs one or more NE@IUAON to value the property and organizes the
first auction with a starting price not lower than % of the assessed value. If the first
auction is unsuccessful, the bailiff organizes a second one with a starting price not
lower than 2/3 of the assessment value. If the second auction is also unsuccesstul, the
creditor or the co-owner may take over the property for 2/3 of the assessment value.
If both auctions are unsuccessful and nobody takes over the property, the bailiff dis-
continues the proceedings and no auction should take place within the year.

If the enforcement procedure is well organised, it should not take longer than 6
months. However, it often drags on for more than a year. The debtor has various op-
portunities to slow down the process, including filing appeals against certain acts of
the bailiff.

According to Art. 75 of the Law on Mortgage and Mortgage Registers, the mortgage
can only be executed through enforcement sale. Although, it sometimes happens that
the debtor authorises his creditor to sell the property (granting him a special power of
attorney to this effect) if the debt is not repaid, this should be considered an inde-
pendent kind of security (and not an “adjusted” mortgage). In any case, this solution
does not yet seem to be generally accepted.

Simple enforcement proceedings may be suspended (as a temporary measure) if a
bankruptcy motion is filed against the debtor. Proceedings are discontinued on pro-
nouncement of the debtor’s bankruptcy.

Overriding interests and priority
Ordinary enforcement proceedings:

The proceeds are distributed in the following order: (i) costs of enforcement proceed-
ings, (i1) alimony claims, (iii) payroll, (iv) claims secured by mortgage, registered
pledge or other registration, (v) taxes, social security premiums and other public lev-
ies, (vi) claims secured by a simple pledge or other securities not mentioned above,
(viii) claims of the creditors participating in the foreclosure, (ix) other claims.

Each subsequent category may only be satisfied on condition that the previous cate-
gory was fully satisfied. Receivables within the same category are satisfied propor-
tionately (with the exception of categories (iv) and (vi), where the ranking of securi-
ties prevails).

Bankruptcy proceedings:

The proceeds are distributed in the following order: (i) costs of bankruptcy proceed-
ings, social security premiums, payroll, farmers’ deliveries, alimony claims, claims
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under continuing contracts, (ii) taxes and other public levies, (iii) other claims, (iv)
interests. However, claims secured by mortgage are satisfied from the proceeds of
sale of the property (after the payment of the costs of the sale) and according to their
ranking. This means that they have priority over the privileged claims mentioned
above — as far as the proceeds of sale of the property are concerned.

See discussion under point 7.5. In simple enforcement proceedings, there are privi-
leged creditors that take priority before the mortgagee. It is very difficult to assess
what percentage of the proceeds such privileged claims amount to. In bankruptcy
proceedings, the beneficiary of the mortgage has priority in satisfaction from the pro-
ceeds of sale of the property (the only overriding interest being the costs of the sale).

Scope of the mortgage

Mortgages encumber the whole of the property (including its integral parts and ap-
purtenances). Therefore, a mortgage will always cover buildings (irrespective of
whether the land is held in full ownership or perpetual usufruct). A separate mort-
gage over the buildings is not possible.

Mortgages extend to integral parts (buildings, permanent installations, infrastructure)
and appurtenances (machinery, tools and other assets used for the purposes of the
business carried out on the property). However, if such integral parts or appurte-
nances are sold (with a certain date) and are removed from the property (which is not
possible after distraint), the mortgage over such assets expires. The mortgagee may
object to the removal of such objects from the property if it violates the principles of
good business.

If the mortgaged house is destroyed (e.g. by fire), the insurance company must pay
an indemnity to the owner solely for the purpose of bringing the property back to its
initial shape (repairing the damage). Any payment of indemnities to the owner for
other purposes requires the consent of the mortgagee.

If the debt is due and payable, the mortgagor may pay the creditor and in so doing
redeem the mortgage. He will also obtain all the creditor’s rights as regards the
debtor (provided he is not a personal debtor himself). If the creditor does not co-
operate and makes payment impossible — the mortgagor may instead pay the relevant
amount to the court deposit account.

The mortgagor may redeem the mortgage even after foreclosure.

Security granted by a third party

Let us assume that the debtor is not able to offer any kind of security for the loan.
However, his wife is willing to mortgage her real estate.

Are there any limitations on the liability of a third party either in the statutes or un-
der case law, e.g. if the mortgage is to secure the debts of the husband’s enterprise,
including all future debts?

The only limitation is that the waiver by the personal debtor of any of his/her rights
or objections towards the creditor after the creation of the mortgage will not affect
the situation of the mortgagor (who can still raise such rights or objections).
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Plurality of mortgages

If the owner has already set up (and registered) a mortgage and then wants to set up
a second mortgage with another bank, can he do so without the consent of the first
bank? Would the holder of the second mortgage have a direct claim against the
owner? What would happen if he wanted to execute the mortgage? Could he do so
without the consent of the holder of the first mortgage? What would be the conse-
quences for the first mortgage? Would it become due — or would the property be
foreclosed — auctioned with the first mortgage on it?

According to Art. 72 of the Law on Mortgage and Mortgage Registers, the mortgagor
may not validly undertake not to transfer or encumber the property before the expiry
of the mortgage. However, in practical terms, the creation of the second mortgage
without the consent of the first bank would probably constitute a breach of the first
loan. The second mortgagee will have a direct claim towards the mortgagor and may
start enforcement proceedings by himself. In such a case, the first mortgagee will be
a party to the enforcement proceedings by virtue of law.

According to Art. 1000 of the Civil Procedure Code, the enforcement sale is free of
any encumbrances (including mortgages). Mortgage 1 will thus be converted into a
claim to be satisfied out of the proceeds of sale, in accordance with its rank. If the
first mortgage is capped and the debt is not yet due in the full amount, the first mor-
gagee may require that the unpaid amount of the mortgage be put on the deposit — as
a security that would replace the mortgage.

What happens to the second ranking mortgage, if the loan of the first mortgage has
been repaid completely or partially? Does the second mortgage get a better position
or even the first rank? (Or does the owner get the right on the position for the re-
funded parts of the first mortgage, and the second mortgage remains at its position?)

The first mortgage will remain in place until full repayment of the first debt. When
this is done, the first mortgage will expire automatically and the second one take first
rank.

Mortgages can be of equal ranking (and in such a case they are satisfied proportion-
ately, rather than one after the other). This can be best achieved by an agreement on
ranking (usually included in the mortgage deeds) as discussed under point 2.6, since
filing the motions at exactly the same time may create practical problems.

The ranks of mortgages may be exchanged and/or altered by agreement of the par-
ties, as explained under point 2.6. However, if the change in priority is likely to af-
fect the rights of other parties, the consent of these parties is required (e.g. if in be-
tween mortgages A and C wishing to exchange rank, there is a mortgage B). Then,
the change in rank is registered in the mortgage register.

Several properties

The same mortgage may cover several properties (joint mortgage or hipoteka tqc-
zna). This may happen: (i) by operation of law (in the case of division of the prop-
erty) or (ii) by contract. A simple mortgage may also be extended to another prop-
erty. The creditor (joint mortgagee) is free to decide on the method of foreclosure: he
may require satisfaction of the whole or a part of the debt from one, several or all en-
cumbered properties. If the mortgagee forecloses on one property only and the mort-
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gagor concerned has a recourse claim over other mortgagors, he/she acquires the
mortgage(s) on such other property(ies) to the amount of his recourse claim.

Transfer of the mortgage

The debtor has set up a mortgage/land charge to the benefit of bank 1 in order to se-
cure a loan. Now, bank I wants to refinance the loan with bank 2. How can bank 1
transfer the mortgage to bank 2? Please describe the necessary steps!

Bank 1 may assign the receivables under the loan to bank 2. If the mortgage is “ordi-
nary”, the claim may be transferred only with the mortgage. If it is capped, it may be
transferred with or without the mortgage. If the claim is transferred together with the
mortgage (in either of these cases), the transfer needs to be registered in the mortgage
register in order to be effective.

Polish law is not flexible enough to allow the smooth assignment of parts of the se-
cured debt. It is impossible in the case of “ordinary” mortgages, as the claim may
only be transferred together with the mortgage and there is no statutory mechanism
for sharing it between several creditors (e.g. main creditor and assignee). In the case
of capped mortgages (where the claim may be transferred without the mortgage),
bank 2 should be granted a new mortgage (with an agreed rank), covering only the
assigned part of the debt.

Can bank 1 transfer the mortgage without transferring also the secured claim (i.e.
the claim arising out of the loan contract)? If not, are there any other options for
bank 1 to use the mortgage as collateral for its debt with bank 2?

The mortgage cannot be transferred without the secured claim. There do not seem to
be any other options to use the first mortgage as collateral for the debt.

Does the transfer have to be registered? (Is the registration necessary for the trans-
fer to be valid or to be valid as against third parties? This question applies particu-
larly in the case of insolvency of the transferring bank (bank 1).) What other ways
exist to make the transfer insolvency-proof?

The transfer needs to be registered in order to be valid.

May the debtor or the land owner object to the transfer of the mortgage? Does the
debtor or the land owner have to be informed about the transfer?

Neither the debtor nor the land owner may object to the transfer of the mortgage
(with the secured claim), unless there is a special contractual provision prohibiting
the transfer (pactum de non cedendo). As the transfer must be registered (i.e. public)
in order to be effective, the lack of specific information on the part of the land owner
has limited consequences only: if he has paid interest to the assignor in good faith, he
is relieved from this payment vis-a-vis the assignee.

What are the approximate costs for the transfer of a mortgage — and what is the time
required?

The transfer of claim is subject to 1% stamp duty (tax on civil transactions). The reg-
istration fee is capped at 20,000 PLN (approx. 4,500 euro). Registration time should
be as in the case of registration of the mortgage.
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Let us assume that bank 1 does not have a valid claim (as in question 7.3.1). If it
transfers the mortgage to bank 2, can the latter still acquire the mortgage in good
faith?

Although the mortgage cannot exist without a valid claim, the acquisition of a se-
cured claim benefits from public faith in the mortgage registers — both with respect to
the existence of the mortgage and the existence of the claim. This rule does not apply
to capped mortgages (the majority of bank mortgages) or forced mortgages.

Let us assume that there is a valid claim, but the creation of the mortgage is invalid.
Can bank 2 still acquire the mortgage in good faith?

Yes, it can.

If bank 1 has transferred the mortgage to bank 2, but bank 1 is still registered, how
can bank 2 enforce the mortgage? (Or does bank 1 have to enforce the mortgage?)

The transfer is effective only upon registration. Bank 2 must wait until the registra-
tion is in order to enforce the mortgage. In the meantime, it may appoint bank 1 as an
agent for this purpose.

If bank 1 has transferred the mortgage to bank 2, but bank 1 is still registered, whose
consent is necessary for any changes in the registration (the consent of bank 1 or of
bank 2)?

Any future changes in the registration may only be effected after all the previous
pending motions have been dealt with. This means that such changes will be made
only after bank 2 has been registered and this is why bank 2 should agree to any
changes (such agreement would contain a deemed condition of registration of bank
2).

Typically the bank may want to split up and syndicate the loan. Can the loan and the
mortgage be split up and only a portion be transferred to bank 2? Can portions be
transferred to different banks? Could those banks transfer the loans and the mort-
gage(s) to other banks later on?

As mentioned above, Polish law is rather inflexible in this respect and transfers of
parts of secured claims are difficult in the case of ordinary mortgages. In the case of
capped mortgages, it is easier (the mortgage does not have to be transferred with the
claim), but separate mortgages need to be created in favour of the new banks, as
there is no mechanism for sharing an existing mortgage between several banks (as-
signees).

May the mortgage be administered by a trustee or fiduciary? In case of insolvency of
the trustee, would the mortgage fall to the insolvency estate?

Due to the lack of regulation, such arrangements may be purely contractual. In addi-
tion, in order for several creditors to benefit from the same mortgage, the receivable
must be joint and several. This means that administration of a mortgage by a fiduci-
ary (unlike administration of a pledge) is very rare.

Conflict of Laws Issues
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The real estate is situated on national territory whereas the debtor (who is also the
owner of the real estate) resides in another EU-country.

Which law is applicable (to the loan contract, the security contract and the mort-
gage) when the debtor takes a loan with a bank in the host country where the real es-
tate is situated? Could a law different from the law governing the property be chosen
for the loan contract?

The mortgage will always be subject to lex rei sitae. The loan may be subject to an-
other law, provided that there is some link with the legal relationship. The default
rule of the Polish Private International Law is that the loan contract will be governed
by the law of the country of its conclusion.

Which law is applicable (to the loan contract, the security contract and the mort-
gage) when the debtor takes a loan with a bank in his country of residence?

Answer given under point 7.10 above.

Which law is applicable (to the loan contract, the security contract and the mort-
gage) when the debtor takes a loan with a bank in a third EU-country? Could a law
different from the law governing the property be chosen for the loan contract?

Answer given under point 7.10 above.

Does your national law contain other restrictions or de facto disadvantages for for-
eign debtors which might negatively affect cross border transactions involving real
property and therefore fall foul of EU law?

According to Art. 68 of the Law on Mortgage and Mortgage Registers, the mortgage
may be denominated in a foreign currency if the secured debt is expressed in such a
currency (in conformity with foreign exchange regulations).

Debtors from outside the EEA (other than banks) need a permit from the Minister of
Internal Affairs in order to take over the mortgaged property in cases where the sec-
ond auction is unsuccessful (see point 7.4 above).

In addition (and on the creditor’s side), it is unclear whether certain privileges
granted to banks under Banking Law (e.g. mortgages not requiring notarial deeds, the
possibility of issuing enforcement titles, etc.) apply to foreign banks. At this stage, it
is safe to say that only Polish-based banks may benefit from them.
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8..1.2. Authors: Witold Czachérski, Adam Brzozowski, Marek Safjan,
Elzbieta Skowronska-Bocian.

8..1.3. 8™ Amended Edition, including Supplement.
Warsaw 2003, Wydawn.Prawn."LexisNexis" p. 648

8..1.4. Rudnicki Stanistaw, Dmowski Stanistaw
A Commentary to the Civil Code. Book One. General Part.
5™ Edition
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 458

8..1.5. Rudnicki Stanistaw
A Commentary to the Civil Code. Book Two. Ownership and Other Rights
in Property.
5™ Edition.
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 542

8..1.6. A Commentary to the Civil Code. Book Three. Obligations. Vol. 1.
Editor: Gerard Bieniek
5" Edition
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 621

8..1.7. A Commentary to the Civil Code. Book Three. Obligations. Vol. 2.
Editor: Gerard Bieniek
5" Edition
Warszawa 2003 Wydawn.Prawn."LexisNexis" p. 854

8..1.8. Skowronska-Bocian Elzbieta
A Commentary to the Civil Code. Book Four. Legacies.
5™ Edition
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 298

8..1.9. The Civil Code. A Commentary. Vol. 1-2.
Editor: Krzysztof Pietrzykowski.
3" Updated Edition
Warsaw 2004 C.H. Beck pp. 1401 + 1032

8..1.10.  Civil Procedure Code. A Commentary. Vol. 1.
Editor: Kazimierz Piasecki.
3" Edition
Warszawa 2001 C.H. Beck, p. 1544

8..1.11.  Civil Procedure Code. A Commentary. Vol. 2.
Editor: Kazimierz Piasecki.
2" Edition
Warszawa 2000 C.H. Beck pp. XXIII + 1686
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.1.12.  Jedrzejewska Maria, Gudowski Jacek, Erecinski Tadeusz

A Commentary to the Civil Procedure Code. Part I, Vol. 1 and 2. Examina-
tion Procedure.

4™ Amended and Updated Edition

Warsaw 2003 Wydawn.Prawn."LexisNexis" pp. 1136 + 461

.1.13. Swieboda Zdzistaw

A Commentary to the Civil Procedure Code. Part II. Security and Enforce-
ment Procedure.

2" Edition

Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 487

..1.14.  Ciszewski Jan, Erecinski Tadeusz

A Commentary to the Civil Procedure Code. Part III. International Civil
Proceedings.

2" Amended Edition

Warsaw 2004 Wydawn.Prawn."LexisNexis" p. 317

..1.15.  Radwanski Zbigniew

Civil Law — General Part.

6" Amended and Expanded Edition
Warsaw 2003 C.H. Beck pp. XXIII + 361

..1.16.  Radwanski Zbigniew
Obligations — General Part.

4™ Expanded and Updated Edition
Warsaw 2003 C.H. Beck p. 348

..1.17.  Panowicz-Lipska Janina, Radwanski Zbigniew
Obligations — Specific Part

4™ Amended and Updated Edition

Warsaw 2003 C.H. Beck pp. XXII + 361.

..1.18.  Ignatowicz Jerzy, Stefaniuk Krzysztof, Wolter Aleksander
Civil Law. General Overview.

2" Amended Edition

Warsaw 2001 Wydawn.Prawn."LexisNexis" p. 411

..1.19.  The Civil Law System. Editor-in-Chief: Witold Czachdrski.
Vol. 1: General Part.

Editor: Stefan Grzybowski.

2" Edition

Wroctaw 1984 [1985] Ossolineum p. 983.

..1.20.  The Civil Law System. Editor-in-Chief: Witold Czachorski.
Vol. 2 Ownership and Other Rights in Property

Editor: Zbigniew Radwanski

Wroctaw 1981 Ossolineum p. 963

..1.21. The Civil Law System. Editor-in-Chief: Witold Czachorski.
Vol. 3. Part I. Law of Obligations — General Part.
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Editor: Zbigniew Radwanski.
Wroctaw 1981 Ossolineum p. 992

8..1.22.  The Civil Law System. Editor-in-Chief: Witold Czachoérski.
Vol. 3. Part II. Law of Obligations — Specific Part.
Red. Stefan Grzybowski
Wroctaw 1976 Ossolineum p. 1144

8..1.23.  The Civil Law System. Editor-in-Chief: Witold Czachoérski.
Vol. 4: Inheritance Law.
Editor: Jézef S. Piatowski.
Wroctaw 1986 Ossolineum p. 627

8.3 Manuals and Formbooks

8..1.1. Janeczko Edward
Sample Notarial Deeds.
3" Amended Edition
Warsaw 2002 Wydawn.Prawn."LexisNexis" p. 486.

8..1.2. Kapusta Witold, Jamrég Stawomir
Real Estate Trade. Sample Agreements with Explanatory Notes
Krakéw 1998 "Zakamycze" p. 399.

8..1.3. Sample documents concerning land administration: 114 resolutions,
decisions and letters (including explanatory notes); Editor: Eugeniusz Mzyk
Zielona Géra 1999 Zachodnie Centrum Organizacji p. 317

8.4 Real Property Law and Land Registration
8..1.1. Rudnicki Stanistaw

Act on Mortgages and Land and Mortgage Registers. Proceedings in Mat-
ters Involving Land and Mortgage Registers.

3" Edition

Warsaw 2004 Wydawn.Prawn."LexisNexis" p. 502.

8..1.2. Rudnicki Stanistaw, Bieniek Gerard
Real Estate. Legal Issues.
Warsaw 2004 Wydawn.Prawn."LexisNexis" p. 761.

8..1.3. Hartwich Filip
Acquisition of Real Estate by Foreigners.
Warsaw 2004 C.H. Beck pp. XIX + 215

8..1.4. Kawecka-Pysz Joanna

Acquisition of Real Estate by Foreigners.
Krakéw 2004 "Zakamycze" p. 234
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8..1.5. Dziczek Roman
Civil Proceedings in Real Estate Matters.
Warsaw 2004 Wydawn.Prawn."LexisNexis" p. 239.

8..1.6. Skoczylas Jozef J.
Acquisition of Real Estate by Foreigners Under Civil Law.
Warsaw 2002 Wydawn.Prawn."LexisNexis" p. 200, bibliogr.

8..1.7. Rudnicki Stanistaw
Act on Mortgages and Land and Mortgage Registers. Proceedings in Mat-
ters Involving Land and Mortgage Registers. A Commentary.
3" Edition
Warsaw 2004 Wydawn.Prawn."LexisNexis" p. 502.

8..1.8. Trze$niewski-Kwiecien Jarostaw, Borkowski Piotr
Entry in Land and Mortgage Registers.
Warsaw 2002 Dom Wydawn.ABC p. 260.

8..1.9. Lukaszewska Anna, Krassowska Matgorzata, Szachutowicz Jan
Real Estate Administration. A Commentary.
3" Edition
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 604.

8..1.10.  Brzeszczynska Stella
Real Estate Trade Contracts
Warsaw 2003 C.H. Beck pp. XXVII + 555

8..1.11.  Real Estate Trade Law
Editor: Stanistaw Rudnicki.
4™ Amended and Expanded Edition
Warszawa 2001 C.H. Beck p. 892.

8..1.12. A Commentary to the Act on Real Estate Administration. Vol. 1-2.
Editor: Gerard Bieniek.
2" Edition
Zielona Goéra 2000 Zachodnie Centrum Organizacji p. 810.

8.5 Sales Contracts

8.6 Sale of a building by a construction company (vente d‘immeuble a
construire/Bautrigervertrag)

8.7 Mortgages

8..1.1. Rudnicki Stanistaw
Mortgage as Debt Security
Warsaw 2003 Wydawn.Prawn."LexisNexis" p. 208.

8.8 Private International Law

8..1.1. Gotaczynski Jacek
Private International Law
Warsaw 2003 C.H. Beck p. 255, index
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8..1.2. Bagan-Kurluta Katarzyna
Private International Law
Warsaw 2002 C.H. Beck p. 233.

8..1.3. Gilas Janusz
Private International Law
Warsaw 2002 Wydawn.Prawn."LexisNexis" p. 217

8..1.4. Pazdan Maksymilian
Private International Law
8" Updated Edition
Warsaw 2002 Wydawn.Prawn."LexisNexis" p. 300
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